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CURRENT EVENTS. 





Unirorm Cope or ProcepurE—A Move IN 
THE Rieut Drrection.—We learn that a pe- 
tition to congress is now in circulation for the 
signature of the judges of the higher State 
and Federal Courts, designed to procure the 
adoption by congress of a uniform Code of 
Procedure for the Federal Courts, to be re- 
commended by that body for adoption by the 
several States. The following is the text of 
the petition: 

‘‘The undersigned respectfully petition 
congress to provide a Federal Code of Proce- 
dure, and to invite each State and territory 
to aid in its preparation by appointing one or 
more commissioners to advise with the Feder- 
al Code commissioners with a view to making 
the Federal Code as near as may be, accepta- 
ble not only to congress, but also to the legis- 
latures of all the States and territories, and 
with a view, further, to its voluntary adoption 
in time by each of them, thus securing by the 
concurrent action of these independent legis- 
lative bodies one of uniform legal practice in 
all the federal, State, and territorial courts.’’ 

The object of the movement will perhaps 


_ be better understood by reference to the fol- 


lowing copy of the circular letter addressed 
to the judges who are invited to sign the pe- 
tition: 

“St. Louis, April 27, 1886.—Dear Sir: The 
enclosed petition is sent to you for your signa- 
ture, with the addition of your official title in 
case you approve its object, and for the sig- 
nature of others if you choose to obtain them. 
After signature please send to Hon. Geo. F. 
Edmunds, chairman judiciary committe of the 
United States Senate, or Hon. Randolph Tuck- 
er, chairman judiciary committee of the house 
of representatives, or S. B. Gordon, St. Louis, 
Mo. 

Your own views on the subject of the peti- 
tion, whatever they may be, are solicited, 
briefly stated or at length, as may be con- 
venient, and if sent to us will be laid before 
one of the judiciary committees in congress. 

E. O. Stanard, Nathan Cole, Jacob Klein, 
Chester H. Krum, Edmund T. Allen, Geo. A. 
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Madill, James Taussig, S. Hermann, T. K. 
Skinner, James O. Broadhead, Silas Bent, 
Seymour D. Thompson, L. B. Valiant, Ar- 
thur Lee, I. H. Lionberger, M. L. Gray, Ev- 
erett W. Pattison, John Wickham, S. B. Gor- 
don, Frank J. Donovan, Henry T. Kent, D. 
P. Dyer, George D. Reynolds, B. S. MacDon- 
ald, F. N. Judson, John H. Overall, Leonard 
Wilcox. 

The want of such a uniform system even if 
only applicable to the Federal Courts is very 
obvious from the fact that as the law stands 
at present, those courts are, in many respects, 
required to follow the rules of practice pre- 
scribed,for their own courts, by the States in 
which they are held. The adoption of a sin- 
gle Code of Procedure for all the Federal 
Courts held in all the States and Territories 
would be a great benefit to the bench and bar, 
and perhaps not less to the litigents in those 
courts, while its adoption by the several States 
would prove an unmixed blessing to the pro- 
fession throughout the union. 





Tue OriGin AnD Utitity or Case-Law.— 
We are in receipt of an address delivered be- 
fore the Alleghany County Bar Association 
by Harvey Henderson Esq., on the ‘‘origin 
and utility of case law.’’ We have read it 
with interest, for the writer in a singularly 
lucid style, traces the much maligned case- 
law of this generation through all the fathers, 
through the year books, through the Bracton, 
to the Pretorian Edicts, and the Responsa 
Prudentum of ancient Rome. Far-descended, 
is the system according to his genealogy, but 
with that, at present, we have little or no 
concern. The practical question which in- 
terests us, is whether in this, our day, we re- 
ly too much upon precedents, adjudged cases 
and authority, and give too little heed to what 
is somewhat vaguely denominated the general 
principles of right, justice and law. This 
question he answers in the negative and we 
fully agree with him. There is a fashion with 
certain classes of writers and speakers to in- 
veigh against what they call case-law learning, 
and charge that those who rely upon it, ignore 
and condemn the great, eternal, immutable 
principles of law and justice. There isa deal 
of clap-trap and humbug in all this. Where 
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will these writers find the great principles of 
law and justice materalized and formulated, 
except in the reports of adjudged cases old 
or new, or else in the older text writers who 
professed merely to reproduce judicial alter- 
ances? Blackstone says of the customs and 
maxims which constitute the common law :— 
‘“‘But here a very natural and very material 
1 question arises; how are these customs to be 
known, and by whom is their validity to be 
determined? The answer is by the judgesin 
the several courts of justice. They are the 
depositaries of the law, the living oracles, 
who must decide in all cases of doubt.’’! 
Coke cited and relied upon the Year Books, 
and Bracton, it is said, cites over a thousand 
cases. Even in his day the whole body of 
the law was that which had been made, or de- 
clared, by the courts. 

It is obvious therefore that the cheap talk 
of shallow thinkers about the great principles 
of law as apart from, and opposed to, judi- 
cial expositions, is mere trash, that the great 
body of the law under which we live is case- 
law, and that all its fundamental principles 
depend ultimately for their authority as rules 
for the government of civil society upon the 
dicta of judicial tribunals. 

It is a little difficult to conceive upon what 
the practitioner who eschews case-learning can 
rely, if this definition of it be correct. To 
speak vaguely as some writers do of ‘‘the 
principles of right and wrong which, theoret- 
ically at least, underlie all law,’’ is merely to 
express a ‘‘glittering generality,’’ those prin- 
ciples as applied to human society and civil 
government are nowhere authoratively ex- 
pressed except in judicial dicta. 

Mr. Henderson in common with many oth- 
ers seems to entertain an apprehension that 
_ the multiplication of law-books and other le- 
gal publications will soon become a great 
burden and hindrance to the profession. 
We do not participate in this apprehension. 
The lawyer of this generation must exercise 
more care and discrimination inthe selection 
of his books than was necessary for his (pro- 
fessional) grandfather. In this matter the 
natural law of the ‘‘survival of the fittest” 
operates with unfailing certainty. The worth- 
less law-book soon sinks into obscurity, and 


11 Black’s Comm., 68, 69. 





only those survive which have some merit. 
But while in general we take this optimistic 
view, we must concede that there are too 
many law-books, especially reports, published, 
and that in the reports many cases are insert- 
ed which should be excluded. Cases only 
should be published which introduce a new 
rule or principle or a new application of an 
old and well known principle; or those which 
modify such principle; or those which settle, 
or tend to settle, a doubtful legal question; 
or those which for any reason are particularly 
instructive. 








NOTES OF RECENT DECISIONS. 





SraTuTe OF Limitations—ConsTITUTIONAL 
Law—DIsTINCTION BETWEEN PRESCRIPTION OF 
TITLE anp Limitation OF REMEDY—FourR- 
TEENTH AMENDMENT — VESTED RiGuts.— A 
case has been decided in the Supreme Court 
of the United States,! which puts a somewhat 
new face upon the operation of the statute of 
limitations. The facts were, in brief, that a 
cause of action for a debt accrued in 1857 in 
favor of an infant. In 1861, the disability 
still continuing, the State of Texas, in which 
all the parties resided, by legislative act sus- 
pended the operation of the statute of limit- 
ations. In 1866 the infant had become of 
full age, and in that year an act was passed, 
by virtue of which the statute again began to 
run, and the bar against her became com- 
plete in two years thereafter. In 1869 a new 
Constitution was adopted, in which were the 
following words: ‘‘The statutes of limitations 
in civil suits were suspended by the so-called 
act of secession of January 28, 1861, and 
shall be considered as suspended within this 
State util the acceptance of this Constitu- 
tion by the United States Congress.”’ 

Suit was brought to enforce the collection 
of the‘debt after the adoption of this Con- 
stitution,the statute of limitations was pleaded 
in bar of the action, the Texas courts held 
that the constitutional provision removed the 
bar of the statute, and the defendant sued 
out a writ of error on the ground that the 
constitutiohal provision by taking away the 


1 Campbell v. Holt, S. C. Rep. Vol. VI, p. 209; € 
Am. Law Record, Vol. XIV, 641. 
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defense of the statute of limitations violated 
the Fourteenth Amendment of the Constitu- 
tion of the United States which declared that 
no State ‘‘shall deprive any person of life, 
liberty or property, without due process of 
law.”’ 

The question was, therefore, whether the 
right to interpose a plea of the statute of 
limitations is ‘‘property’’ within the meaning 
of the Fourteenth Amendment. If it was 
property, the constitutional provision of Tex- 
as depriving the defendant of it without due 
process of law was a violation of the Four- 
teenth Amendment, and pro tanto void. 

The Supreme Court made a distinction be- 
tween the operation of the statute of limita- 
tions with reference to tangible property, real 
or personal, and its effect upon the remedy 
of a creditor against his debtor. The oper- 
ation of the statute in the former case was 
not merely to defeat an action, but to vest a 
title. The court says: 

‘*The English and American statutes of 
limitation have in many cases the same effect, 
and if there is any conflict of decisions on 
the subject, the weight of authority isin fa- 
vor of the proposition, that where one has 
had the peaceable, undisturbed, open posses- 
sion of real or personal property, with an 
assertion of his ownership for the period 
which under the law would bar an action for 
its recovery by the real owner, the former has 
acquired a good title—a title superior to that 
of the latter, whose neglect to avail himself 
of his legal rights has lost him his title. This 
doctrine has been repeatedly asserted in this 
court.? It is the doctrine of the English 
courts, and has been often asserted in the 
highest courts of the States of the Union.’’ 

By the operation of the statute of limita- 
tions, therefore, an indefeasible title may well 
be acquired to property, real or personal, and 
any act, the effect of which would be to de- 
prive him of such title so acquired, would be 
to deprive him of his property ‘‘without due 
process of law.’ 

‘‘But we are of the opinion,’’ said the 
court, ‘‘that to remove the bar which the 
statute of limitations enables a debtor to in- 
terpose to prevent the payment of his debt 
stands on a very different ground.”’ 


2 Leffingwell v. Warren, 2 Black, 599; Croxall v. 
Shererd, 5 Wall. 289; Dickerson v. Colgrove, 100 U.S. 
503; Bicknell v. Comstock, 113 U. S. 149. 





In a Kentucky case,* the action was detinue 
for a slave, defendant pleaded non detinet, 
but proved such a possession, as, if the stat- 
ute of limitations had been pleaded, would 
have barred the action. The court held that 
the lapse of time could be taken to establish 
his own title to the slave, and of course to 
defeat that of the plaintiff. The court in 
that case says: ‘‘The same reason does not 
apply to assumpsit because the statute of lim- 
itations does not destroy the right in foro 
conscientiae to the benefit of assumpsit, but 
only barsthe remedy. * * * Time does 
not pay the debt, but time may vest the right 
of property.’’ 

And that the statute of limitations in mat- 
ters of debt only affects the remedy, and not 
the right, is apparent from consideration of 
cases in which by the lex loci contractus, but 
not by the lex fori, the debt would be barred. 
Thus, in Alabama, a suit was brought. upon 
a contract made in Georgia which would have 
been barred by the law of that State, but it 
was enforced in Alabama, because by the law 
of that State it was not barred.‘ In an Eng- 
lish case, a debt was barred by the statute 
law of India, but suit having been broughtin 
England, the plaintiff recovered judgment. 
The court said that if the law of India per- 
mitted lapse of time to extinguish the debt, 
no remedy could be had in England, but as 
the remedy only was affected by the Indian 
law the courts of England would enforce the 
contract.° There is a like ruling in a similar 
case in Connecticut, the contract having been 
made in New York,® and there are similar de- 
cisions in New York,’ and in Massachusetts.*® 
In the courts of the United States the same 
principle has been repeatedly applied. In 
one case the whole subject is summed up in a 
single sentence. ‘‘The rule in the courts of 
the United States, in respect to pleas of the 
statute of limitations has always been that 
they affect the remedy and not the merits.’’!” 


3’ Smart v. Baugh, 3 J. J. Marsh, 644. 

4 Jones v. Jones, 18 Ala. 248. 

5 Williams v. Jones, 13 East, 439. 

6 Medbury v. Hopkins, 3 Conn. 472. 

7 Lincoln v. Battelle, 6 Wend. 475. 

8 Byrne v. Crowninshield, 17 Mass. 55. 

®Le Roy v. Crowninshield, 2 Mason C. C. 151; 
Townsend v. Jamison, 9 How. 407; McElmoyle v. Co- 
hen, 13 Pet. 312. 


10 Townsend v. Jamison, supra. 
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The court holds that the contract in the 
case in judgment was a valid contract which 
became obligatory before the statute of 1866 
went into operation, that its nature and char- 
ater was not changed, nor was its moral ob- 
ligation impaired by the lapse of two years, 
although the statute made that a valid de- 
fence toa suit on it. ‘‘But this defence, a 
purely arbitrary creation of the law, fell with 
the repeal of the law on which it depended.”’ 

The court does not recognize the existence 
of a vested right in anything so negative as 
a defense to an action. The expression 
‘‘vested right’’ does not occur in the Consti- 
tution, nor in any of the amendments to it. 
And even if it did, the right to a defense 
cannot properly be described by those words. 
The court limits the expression ‘‘vested 
rights’’ to real estate, personal property or 
incorporeal hereditiments, but we must con- 
fess that we cannot see why a right of action, 
a right to bring a suit, may not be included 
within that designation. A. owes B. ten 
thousand dollars; B. has no right of any sort 
to any specific part of A.’s property, but he 
has a right to bring suit and subject A.’s 
property to the payment of his debt, and it 
is hard to see why a statute forbidding him 
to sue would not deprive him of a vested 
right, and of his property without due pro- 
cess of law. Andif it be conceded thata 
State cannot forbid a plaintiff to sue, and 
thereby deprive him of his property without 
due process of law, the reason is not very ap- 
parent, why the same rule will not apply to 
a defendant, whose defense has been duly 
perfected by lapse of time, and according to 
the law of the land. 





Divorce a Mensa ET THOoRO — ‘*CRUEL 
‘TREATMENT AND Vicious Conpuct.’’—Under 
the statute law of Maryland, a wife is entitled 
to a divorce a mensa et thoro upon showing 
that her husband has been guilty of ‘‘vicious 
conduct and cruel treatment’’ of her. Ina 
recent case the Supreme Court of that State 
had occasion to consider the question; what 
is ‘‘cruel treatment’ within the meaning of 
the statute authorizing a separation." ~ The 


1) Hawkins vy. Hawkins, S.C. Md., March 10, 1886, 
Atl. Rep. 749. 





evidence in the case was conflicting, but the 
court seemed to have little difficulty in reach- 
ing the conclusion that, although there was, 
as usual in such cases, fault on both sides, 
the greater faults were those of the husband, 
and proceeded to decide, somewhat superflu- 
ously we should hope, that no abusive or re- 
proachful words of the wife will justify the 
husband in assaulting and beating her. In 
defining cruel treatment, orfsaevetia,the court 
adopts the language of Sir William Scott :” 

‘‘Everything is in legal construction ‘saevi- 
tia’ which tends to bodily harm, and in that 
manner renders co-habitation unsafe. When- 
ever there is a tendency only to bodily mis- 
chief, it is a peril from which the wife must 
be protected, because it is unsafe for her to 
continue in the discharge of her conjugal du- 
ties, and to enforce that obligation upon her 
might endanger her security and perhaps her 
life.’’ 

In later cases than the authority quoted, 
it has been held that it is not necessary to es- 
tablish the fact of ‘‘cruel and inhuman treat- 
ment’’ of a wife, that actual personal violence 
be shown. ‘‘If danger may be reasonably 
apprehended, that is sufficient.’’ This, it 
may be remarked, goes farther than some of 
the older cases, which hold that in case of 
threatened violence, the wife’s remedy is a 
peace warrant against her husband, and such 
conduct will not warrant a divorce a mensa et 
thoro.™ 

The tendency has been of late years to 
multiply fhe causes for which divorces will be 
granted, and this appears not only in the leg- 
islation of the several States, but in the 
course of judicial decisions. In this note we 
cannot go into other causes than that indi- 
cated in the case under consideration, 7. e., 
cruel treatment. It is a very narrow con- 
struction of the term to limit it to actual 
brute force and violence, inflicting pain and 
endangering life, and it is proof of the strong 
conservative feeling of courts that they have 
adhered so closely to the literal construction 
of this term suevitia, limiting it to actual 
physical violence. While that is beyond all 
question an outrage upon a wife, for which 


12 Holden v. Holden, 1 Hagg. Const. Rep. 453. See 
also, French vy. French, 4 Mass. 587. 

13 Wheeler v. Wheeler, (lowa) 5 N. W. Rep. 689. 

14 Hill v. Hill, 2 Mass. 150; and cases cited. 
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she is surely entitled to every remedy and 
recompense which the law can confer upon 
one in her unhappy condition, there are other 
forms of indignity which may be inflicted by 
a husband upon his wife, far more harrowing 
and humiliating to her feelings than any ac- 
tual, downright, brutal beating. For exam- 
ple, for a husband to falsely accuse his wife 
of unchastity, is far more cruel than could be 
any physical violence that he could possibly 
inflict upon her. Of this, and similar forms 
of cruelty, the law now takes cognizance as 
authorizing diyorce, absolute or limited, and 
no longer regards, as the sole form of cruelty, 
justifying separation, actual physical vio- 
lence. 








ELECTION OF REMEDIES. 





I. 

§ 1. Introduction. 

§ 2. Right Under the Common Law and Under the 
Codes. 

§ 3. The Wrongful Taking or Conversion of Chat- 
tels, or Things in Action, or Money. 

§ 4. Same Continued—When Property has not been 
Converted into Money. 

§ 5. Examples of Cases Allowing Waiver Under the 
First Rule Stated. 

§ 6. Examples Where Right to Waive the Tort was 
denied. 

§ 7. Illegal Purpose. 

§ 8. Employing Another’s Apprentice or Slave. 

§ 9. Coerced Services. 

§ 10. The Wrongful Use of Lands and the Appro- 
priation of its Rents and Profits. 

§ 11. Sale of Goods on Credit Procured by Fraud of 
the Purchaser. 

§ 12. Goods Lent and Unreturned. 

§ 13. Frauds and Deceits by which Money, Things in 
Action, or Chattels are Obtained. 

§ 14. Actions Against Common Carriers. 

§ 15. Warehousemen or Bailees. 

§ 16. Fraudulent Warranty. 

§ 17. Theft of Goods. 

18. Broken Contracts of Servants. 

19. Waiver of Infant’s Tort. 
20. Statute of Limitations. 
21. Statute of Frauds. 


§ 1. Introduction. — There are many in- 
stances in which a person has suffered but 
one wrong, .yet he may have an elec- 
tion of remedies; he is not confined to 
one class of actions. This right of election 
usually arises when the injured person may 
sue either in tort or implied contract; or 
where he may bring an equitable action, or 
seek a money judgement only. 

§ 2. Right under the Common Law and 
under the Codes.—The right of election be- 





tween remedies, in many instances, existed 
at common law. Thus all the authorities ad- 
mit that, if A. finds B.’s watch and sells it 
without his consent, B. could sue A. in 
trover, or waive the tort, the conversion, and 
sue him for the money received by the sale. 
In all these instances the form of action 
brought by the plaintiff would determine 
whether or not the tort was waived; in the 
one case the action would be trover, in the 
other, assumpsit, or money had and received. 
The codes, adopted by many of the States, 
sought to sweep away all distinction between 
causes of action, and substitute a plain state- 
ment of facts, and allow the court to grant 
whatever relief was necessary to secure the 
plaintiff or defendant in his right. In the 
States that have adopted these codes, there- 
fore, it would necessarily and logically fol- 
low, if the spirit of this legislation were fol- 
lowed out to its legitimate conclusion, that a 
right of election would no longer exist; be-, 
cause, upon a recital of the facts, the court 
would grant him whatever relief he is en- 
titled to receive. But the courts have disre- 
garded this distinction, and have followed 
the old cases, and the distinctions they drew ; 
and they are therefore authorities under the 
modern codes.! 

§ 3. The Wrongful Taking or Conversion 
of Chattels, or Things in Action, or Money.— 
Suppose the defendant has wrongfully taken 
the horse of the plaigtiff and sold him for one 
hundred dollors. In such an instance, the 
money is in fact the money of the plaintiff, if 
he desires so to treat it. The defendant, by 
his act, has created a liability upon himself 
to make a just compensation, and the law im- 
plies a promise upon his part to do so.? 
Without his consent, the law, it is true, can- 
not raise a promise for him; but it can and 
does declare, as in the example given, if you 
do certain acts, and damages arise thereby, 
it shall be considered that you have given 
your consent that a promise on your part 
may be considered to have heen given by 
you, to compensate the person injured to the 
extent of the damages. In such an instance 
it has been said that the promise ‘‘is implied 
* * [and] itis because the party intended it 


1 Bliss on Code Pleading, § 12; Pomeroy on Re ne- 
dies & Remedial Rights, § 568. 
2 Pomeroy, etc., § 568. 
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should be, or because natural justice plainly 
requires it, in consideration of some benefit 
received.’’* In the example wehave put, all 
the courts allow the plaintiff to waive the 
tort and sue for the hundred dollars received 
by the defendant, or he aay sue in tort and 
recover whatever damages he has sustained, 
usually the value of the animal. In such an 
instance the plaintiff has his choice of rem- 
edies ;‘ and the bringing of the suit is noth- 
ing more than a ratification of the sale made 
by the wrong-doer, and a converting of him 
into the agent of-the actual owner. The law 
does not permit the defendant to defeat the 
action by setting up his own wrong. 

§ 4. Same Continued—When Property has 
not been Converted into Money.—Suppose, 
however, the property taken has not been 
converted into money, can the plaintiff waive 
the tort and sue ex contractu for the damages 
he has sustained? In a Massachusetts case,* 
it was said that ‘‘No case can be shown where 
assumpsit, as for goods sold, lay in such 
cases, except it be against the executor of 
the wrong-doer, the tort being extinguished 
by the death, and no other remedy but as- 


8 Webster v. Drinkwater, 5 Greenl. 316; s. c., 17 
Am. Dec. 238. 

4 Chamblee v. McKenzie, 31 Ark. 155; Androscoggin 
Water Power Co. v. Metcalf, 65 Me. 40; Glass Co. v. 
Wolcott, 2 Allen, 227; Boston, etc. R. R. Co. v. Dana, 
1 Gray, 83; White v. Brooks, 48 N. H. 402; Smith v. 
Smith, 43 N. H. 536; Rond v. Nesmith, 61 Me. 111; 
Pearsoll v. Chopin, 44 Pa. St. 9; Lord v. French, 61 
Me. 420; Howe v. Clancey, 53 Me. 130; Shaw v. Coffin, 
58 Me. 254; Goodenow v. Snyder, 3 Gr. (Ia.) 599; Staat 
v. Evans, 35 Ill. 455; Pike v. Bright, 29 Ill. 382; Crow 
v. Boyd, 17 Ala. 51; Halleck v. Mixer, 16 Cal. 574; 
Fratt v. Clark, 12 Cal. 89; McKnight v. Dunlap, 4 
Barb. 36; Hinds v. Tw eddle, 7 How. Pr. 278; Tryon 
v. Baker, 7 Lans. 511; Leach v. Leach, 2 N. Y.S.C. 
657; Gordon v. Bruner, 49 Mo. 570; Roberts v. Evans, 
43 Cal. 380; Chambers v. Lewis, 2 Hilt. 591; Harpend- 
ing v. Shoemaker, 37 Barb. 270; Bennett v. Francis, 2 
B.& P. 554; Jones v. Hoar,5 Pick. 285; Putnam v. 
Wise, 1 Hill, 234; Berly v. Taylor, 5 Hill, 577; Hill v- 
Davis, 3 N. H. 384; Chauncey v. Yeaton, 1 N. H. 151; 
Willet v. Willet, 3 Watts, 277 Hombly v. Trott, Cowp. 
875; Lightly v. Clanston, 1 Taunt. 114! Lindon v. 
Hooper, 1 Cowp. 414; Rice v. King, 7 Johns. 20; Mc- 
Lean v. Hugaren, 13 John. 184; Butts v. Collins, 13 
Wend. 154; Foster v. Stewart,3 Maul. & Selw. 201; 
Aill v. Perrott, 3 Taunt. 274; Cummings v. Noyes, 10 
Mass. 433; Stockett v. Watkins, 2 Gill. & J. 326; Ford 
v. Caldwell, 3 Hilt (S. C.), 248; Young v. Marshali, 8 
Bing. 43; Gilmore v. Wilbur, 12 Pick. 120; Cooper v. 
Helsabeck, 5 Blackf. 14; Cruikshank v. Henry, 6 
Backf. 19; Patterson v. Crawford, 12 Ind. 241; Jones 
v. Gregg, 17 Ind. 84; Patterson v. Prior, 18 Ind. 440; 
Morford v. White, 53 Ind. 547; Nowling v. McIntosh, 
89 Ind. 593; Norden v. Jones, 33 Wis. 600; Floyde v. 
Wiley, 1 Mo. 643; Jamison v. Moon, 43 Miss. 598. 

5 Jones v. Hoar, 5 Pick. 285. 





sumpsit against the executor remaining.’’ 
In such cases, therefore, the plaintiff is not 
allowed to waive the tort and sue as upon a 
contract.® All the cases, however, do not re- 
quire that the articles should be sold for 
money; it is sufficient that the wrong-doer 
has received something as money.’ This 
rule, it seems, applies where an exchange of 
property has taken place; yet where an ex- 
change of property was made, and the ex- 
changed property retained by the wrong-doer, 
the court refused to entertain the action of 
assumpsit, saying that the rule applied only 
where that which had been wrongfully taken 
had been sold, and that an exchange and sale 
were quite different. On this same theory, 
the courts following it hold that, in an action 
for money had and received, the plaintiff can 
recover only the amount which has been re- 
ceived by the defendant; the suit being 
regarded as brought to obtain the reasonable 
worth of the property wrongfully taken. In 
one case it was said that ‘“The money re- 
ceived from its sale is the limitation of the 
plaintiff’s right to recover, a limitation im- 
posed on the plaintiff by the remedy adopt- 
ed.’’® Other cases substantially follow the 
same doctrine.” If, however, the defendant 
pays money into court, as a tender of the 
property converted, it will be taken that he 
has consented on his part that the transac- 
tion shall be deemed a contract of sale." So 
if money has been converted, the right of 
election exists under either rule, for the re- 
ceipt of the money brings the defendant 
within the operation of the doctrine of those 


cases allowing the action for money had and- 


received.?? 


_ 6Centre Turnpike Co. v. Smith, 12 Vt. 212; Pike v. 
Wright, 29 Ala. 332; Crow vy. Boyd,17 Ala. 51; Wat- 
son Vv. Stever, 25 Mich. 386; Hutton vy. Wetherald, 5 
Harr. (Del.) 38; Moses v. Arnold, 43 Iowa, 187; Budd 
v. Hiler, 3 Dutch, 48; Randolph Iron Co. v. Elliott, 5 
Vt. 184; Balch v. Patten, 45 Me. 41; Stearns v. Dil- 
lingham, 22 Vt. 624; Mann v. Locke, 11 N. H. 246; 
Glass Co. v. Wolcott, 2 Allen, 227; Smith v. Smith, 43 
N. H. 536; McKnight v. Dunlop, 4 Barb. 36; Henry v. 
Marvin, 3 E. D. Smith, 71; Tryon y. Baker, 7 Lans. 511. 

7 Pike v. Bright, 29 Ala. 332. 

8 Fuller v. Duren, 36 Ala. 73. 

9 Rand v. Nesmith, 61 Me. 111; Pearsoll v. +: tian 
44 Pa. St.9. 

10 Allen v. Ford, 19 Pick. 218; Brown vy. Holbrook, 4 
Gray, 103; Berkshire Glass Co. vy. Wolcott, 2 Allen, 
228; Bartlett v. Tucker, 104 Mass. 345. 

ll Bennett v. Francis, 2 B. & P. 550; Yate v. Willi- 
ams, 2 East, 128. 

12 Tryon v. Baker, 7 Lans. 511; Edmeads v. New- 
man, 8 E. C. L. 116. 
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§ 5. Examples of Cases Allowing Waiver 
under the First Rule Stated.—But few cases 
are necessary to illustate those cases in which 
the plaintiff is allowed to waive the tort, 
where the converted property has not been 
sold by the tort-feasor. Thus where the 
plaintiff purchased a wagon of the defendant, 
and after a constructive delivery, left it with 
him, and the latter converted it to his own 
use, the plaintiff was allowed to waive the 
tort and bring an action of assumpsit for 
goods sold and delivered by him to the de- 
fendant.” 

In another case the plaintiff undertook to 
put a foundation of hewn stone under the de- 


fendant’s house, and procured the stone for’ 


that purpose. Not using the stone for the 
foundation, the plaintiff left them near the 
defendant’s house until autumn, when the 
latter, without permission, took the stones 
and used them in building a dairy. The 
court allowed the tort to be waived, and sup- 
ported an action of assumpsit for the price of 
the stone, notwithstanding there was no con- 
tract of sale, nor any money received for 
them by the defendant.“ So where the 
plaintiff brought an action before a justice of 
the peace, in the form of an action in re- 
plevin, but gave no bond as was required in 
replevin cases, nor had a writ of replevin is- 
sued; but the complaint contained a demand 
for a judgment sufficient in amount to cover 
the value of the property described therein, 
it was held that the plaintiff had waived the 
tort, and had brought suit in form ex con- 
tractu, on the facts, for the value of the 
property.” So, where stock was killed by a 
railroad company, the owner may waive the 
tort and sue ex contractu for its value; but 
such an action, it is held, is still one sound- 
ing in damages, and not within a statutory 
provision authorizing a final judgment by de- 
fault in an action founded on a contract.'® 

§ 6. Examples where Right to Waive the 
Tort was Denied.—In the examples given 
other courts wowd have refused relief in the 
action brought, although they would have 
granted it if the action had been in tort. 


13 Cooper v. Helsabeck, 5 Blackf. 14. See Lee v. 
Shore, 1 B. & C. 94. 

4 Hill v. Davis, 3 N. H. 386; criticised in Center 
Turnpike Co. v. Smith, 12 Vt. 212, 217. 

15 Morford v. White, 53 Ind. 547. 

16 Mississippi, etc. R. R. Co. v. Fort, 44 Miss. 423. 





Thus, where the defendant, by virtue of a 
writ of attachment, seized property not the 
defendant’s, the owner was not allowed to 
recover in an action ex contractu, upon the 
ground that the proof showed a complete and 
fatal variance.!7 So, where the defendant 
had wrongfully taken possession of certain 
logs belonging to another person, who as- 
signed his cause of action to the plaintiff, it 
was held that the tort could not be waived, 
although it was admitted that, if the defend- 
ant had sold the logs, such an action would 
lie.18 Likewise, where watches were wrong- 
fully taken by the defendant, and were acci- 
dentally destroyed by fire, it was held that 
the action must be either in trover or tres- 
pass.” 


§ 7. lilegal Purpose,—The law, however, 
does not countenance an illegal or immoral 
thing or transaction. If the property 
wrongfully taken has been sold for an illegal 
or immoral purpose, or has even been used 
by the defendant for a like purpose, under 
all the cases, it is clear that the plaintiff can- 
not waive ‘the tort and recover the value of 
the property, or the amount received on the 
sale. If he were permitted to do so, by his 
action, the plaintiff would stand in the same 
relation to the transaction as if he had him- 
self, in the first instance, consented to the il- 
legal transaction. This the law will not per- 
mit him to do, but will drive him to his ac- 
tion ex delicto; and, as we shall hereafter 
see, if he in any way has elected to bring his 
action ex contractu, he cannot, afterwards, 
sue ex delicto.™ 

§ 8. Employing Another’s Apprentice or 
Slave.—If one employ the apprentice of an- 
other, even though he does not know about 
the apprenticeship, he is liable in assumpsit 
for work and labor.“ So, where slaves were 


17 Moses v. Arnold, 43 Iowa, 187; s. c., 22 Amer. 
Rep. 239. The case was aflirmed, however, upon 
another ground. 

48 Watson v. Stever, 25 Mich. 386, given in full in the 
note to Moses v. Arnold, supra. In addition to the 
eases already cited, the court cites, Guthrie v. Wick- 
liffe,1 A. K. Mar. 83; Fuller v. Duren, 36 Ala. 73; 
Sanders v. Hamilton, 5 Dana, 352; Barlow v. Stal- 
worth, 27 Ga. 517; Tucker v. Jewett, 32 Conn. 563; 
Morrison v. Rogers, 2 Scam. 317; O’Reer v. Strong, 13 
Ill. 688; Elliot v. Jackson, 3 Wis. 649; distinguishing 
Fiquet v. Allison, 12 Mich. 330. 

19 Schweizer v. Weber, 6 Rich. (S. C.) 159. 

2 Chauncey vy. Yeaton, 1 N. H. 151. 

21 Lightly v. Clouston, 1 Taunt. 112; Bower y. Tib- 








536 THE CENTRAL LAW JOURNAL. 


| No. 23. 








taken by the defendant and their services 
used by him, the owner was allowed to re- 
cover in assumpsit.~ Likewise, where the 
apprentice was seduced from his work, an 
action in assumpsit for work and labor for 
the time he was idle, was allowed.” 

§ 9. Coerced Services.- -Several cases have 
arisen where the services were coerced from 
the plaintiff, and the question has arisen 
whether the tort could be waived and an ac- 
tion be maintained for the value of the ser- 
vices. Thus, a person was convicted of a 
felony, and sent fo the penetentiary, by a 
court that had no jurisdiction in the case, 
and he was then put under the charge of a 
lessee of the labor of the convicts. After his 
discharge, on a writ of habeas corpus, the 
the person released assigned his claim against 
the lessee to the plaintiff, who brought suit 
for the value of the work and labor. It was 
held that the tort could be waived, and con- 
sequently assigned ; and the lessee was held 
liable. . 

§ 10. The Wrongful Use of Lands and the 
Appropriation of its Rents and Profits.—It 
frequently happens that the doctrine of 
waiver is sought to be invoked where there 
has been a wrongful use of lands, and the 
appropriation of its rents and profits. In 
Wisconsin, the defendant attempted to set off 
a charge for the pasture of the plaintiff’s 
cattle against an account he was sued upon. 
The cattle had been trespassing on the de- 
fendant’s land. On appeal it was held that 
the defendant was entitled to set off, against 
the account sued upon, an amount equal to 
the value of the pasturage furnished, or 
rather taken by the cattle without his permis- 
sion. So, where one of two co-tenants in 
common appropriated all his co-tenant’s 
share of the produce raised on the land in 
common, the injured tenant was allowed to 
recover in an action ex contractu, upon the 
ground that the parties stood in contract re- 
lations or tenants in common in respect to 
the property then in question.” Likewise 


bets, 7 Greenlf. 457. See, also, Eades v. Vandeput, 5 
East, 39. 

2 Jones v. Buzzard, 1 Hemp. 240; Stockett v. Wat- 
kins, 2 G. & J. 326; Fordv. Caldwell, 3 Hill (S. C.) 248. 

2% Foster v. Stewart, 3 Maul. & Selw. 191. 

24 Patterson v. Crawford, 12 Ind. 241; Patterson v. 
Prior, 18 Ind. 440. 

2% Norden v. Jones, 33 Wis. 600. 

% Fiquet v. Allison, 12 Mich. 330. It should be here 





where the owner of land agreed to lease it to 
the plaintiff for a term of years commencing 
at a future day named, but before that day 
leased the same premises to another person 
who took possession, and when the time ar- 
rived the plaintiff demanded possession, ten- 
dered the rent, and on refusal brought an ac- 
tion for damages, on objection that his only 
remedy was ejectment against the tenant in 
possession, the court held that although he 
could maintain ejectment, he could also bring 
an action against the lessor, which could be 
either upon the agreement express or im- 
plied, or in tort for the violation of the duty 
arising from the relation of lessor and lessee 


between the parties.” So where one was in ~ 


possession of a lode, holding for himself and 
another, sold it, the latter was allowed to 
bring an action against his associate in as- 
sumpsit for his part of the purchase money, 
instead of resorting to an action in eject- 
ment.* So where a trespass had been com- 
mitted upon real estate, and property severed 
therefrom and removed by the owner, the 
owner may waive, it was held, the tort and 
sue for the value of the property removed, 
the law implying a promise to pay for its 
value.” Yet in the State from which the last 
case was cited, where crops had been dam- 
aged by cattie whose owner did not partici- 
pate in the trespass, or derive any benefit 
therefrom, the owner of the crops was not al- 
lowed to waive the tort and sue in contract, 
because no contract of compensation had 
been expressed or could be implied.” So 
where thé complaint alleged that the plain- 
tiff was the owner and entitled to the posses- 
sion of certain premises, and that the defen- 
dant took possession of them under a void 
deed, and leased them, and received the rent 
arising from such leasing, and demanded 
judgment for the amount so received, the 
court held that the tort could not be waived, 
and a suit for money had and received main- 


. tained, because the doctrine of election did 


not extend so far as to allow the plaintiff to 


observed that the Michgan courts deny the right of 
waiver unless the converted property has been sold or 
turned into money. 

27 Trull v. Granger, 8 N. Y. 115. 

2% Murley v. Ennis, 2 Col. 300. 

29 Hagaman v. Neitzel, 15 Kan. 383. 

% Tightmeyer v. Mangold, 20 Kan. 90. Compare 
Fanson v. Linsley, 20 Kan. 235. 
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try, under a money action, his right or claim 
to real estate, or to its possession, or to its 
rents and profits. Upon principle it is dif- 
ficult, and probably impossible, to defend 
this decision. Being a Special Term deci- 
sion, it cannot be regarded as one of much 
authority. In some of the cases cited, con- 
tractual relations were declared to exist so as 
to support this right of waiver; in others 
such relation did not exist. And it will be 
observed that the cases fall very nearly on 
each side of the line that the cases do where 
a conversion of chattels has taken place, and 
suit ex contractu for their value is sought to 
be maintained. 

§ 11 Sales of Goods on Credit Procured by 
the Fraud of the Purchaser.—It is a well 
known principle, not requiring the citation of 
authorities to maintain it, that all goods sold 
are sold for cash, unless there is an agree- 
ment to a different effect; and the delivery 
is conditional, that the purchase price is to 
be paid on delivery, and if not so paid the 
vendor may demand a re-delivery, and, if met 
with a refusal, maintain replevin therefor. 
Yet he is not driven to this remedy, for’ he 
may at once sue for the purchase money.” 
So if by the fraud of the defendant the ven- 
dor was induced to sell goods to an insolvent, 
the: vendor may waive the tort and sue the 
defendant in assumpsit for the value of the 
goods, and the defendant cannot set up the 
sale to the insolvent, because he fraudulently 
procured it;* so where a father falsely and 
fraudulently represented that he was about 
to decline business in favor of his son, a 
minor, and thereby obtained possession of 
goods, of which he disposed, he was held lia- 
ble to the vendor as for goods sold to him- 
self. So where the defendant fraudulently 
induced the plaintiff to sell goods to A who 
could not pay for them, and on a nominal re- 
sale by A obtained the goods; the plaintiff 
was held entitled to bring an action for money 
had and received, and recover the amount 


81 Carpenter v. Stillwell, 3 Abb. Pr. 459. See, also, 
Lee v. Shore, 1 B. & C. 94. 

32 Palmer v. Hand, 13 Johns. 434; Morris vy. Rexford, 
18 N. Y. 552; McQueen v. State Bank, 2 Ind. 413; Her- 
bert v. Stanford, 12 Ind. 503; Doane v. Lockwood, 4 
N. E. Rep. 500. 

$3 Hill v. Perrott, 3 Taunt. 274; Buxbie v. Wood, 24 
N. Y. 607; Union Bank v. Mott, 27 N. Y. 633; Wiggand 
v. Sichel, 33 How. Pr. 174. 

*% Biddle v. Levy, 1 Starkie C. 20; 
277. 


8. C.,.2 E. C. Le 





unpaid by A.™ But if goods are sold upon 
condition which is not performed, and the 
vendee retains the goods, declining to carry 
out the condition, the vendor, if he rescinds 
the sale, cannot then waive the tort, it was 
held, and recover the value of the goods in 
assumpsit; his proper remedy is trover.* 
Yet where the consideration for the goods 
sold is not merely money, for example where 
it consists partly in the delivery of goods, yet 
if the purchaser refuse to perform his en- 
gagement, it seems that a contract to pay in 
money arises ;*” and the same is true if credit 
be given upen approved security and the se- 
curity be not given.** So the same principle 
is applicable if the sale is made upon condi- 
tion that a note be given or the note of a 
third person.” 

§ 12 Goods Lent and Unreturned.—lIf 
goods be lent or be delivered on the terms of 
a sale or return, and they are retained an un- 
reasonable length of time, assumpsit or an 
action in tort will lie.“ And the same prin- 
ciple was applied where one bought cotton 
stored in a certain house which he was to re- 
move, and in so doing got other cotton be- 
longing to the seller stored in another house ; 
the owner in sueing for the last mentioned 
cotton was not compelled to bring an action 
in tort, but was allowed to sue in assumpsit.* 

§ 13 Frauds and Deceits by which Money, 
Things in Action or Chattels are Obtained.— 
If money is obtained by deceit or fraudulent 
practices, the loser may bring an action for 
the tort practiced upon him, or may sue upon 
an implied contract for money had and re- 
ceived.” Thus where the defendant by de- 
ceit had obtained money from the plaintiff, 


% Abbot v. Barry,2 B. & B. 269. See Bennett v. 
Francis, 2 B. & P. 554; s. c., 4 Esp. 30; Read v. Hutch- 
inson, 3 Camp. 352. 

36 Allen vy. Ford, 19 Psck, 217. 

37 Sheldon v. Cox, 3 B. & C. 420; Forsyth v. Jervis, 1 
Stark. C. 437; Ingram v. Shirley, 1 Stark. C. 185. See 
Hands y. Burton, 9 East, 349; Harris v. Fowle, cited 
in 1 H. Bl. 287; Talver v. West, Holt’s C. 179. 

8s Haggerty v. Palmer, 6 Johns. Ch. 487. 

3° Loring v. Gurney, 5 Pick. 15. 

# Bianchi v. Nash, 1 M. & W. 545; Beverly v. Lin- 
coln Gas Co.,6 Ad. & El. 831; Bayley v. Gouldsmith, 
Peake’s C. 56; Coleman vy. Gibson, 1 Mo. & R. 168. 
See Stone v. Rogers, 2 M. & W. 443. 

41 Newton Mfg. Co. v. White, 53 Ga. 395; Jones v. 
Gregg, 17 Ind. 84. 

42 Byxbie v. Wood, 24 N. Y. 607; Union Bank v. 
Mott, 27 N. Y. 683; McDonald v. Peacemaker, 5 W. 
Va. 439. 








538 


THE CENTRAL LAW JOURNAL. 


| No. 23. 








he was allowed to sue in indebitatus asswmp- 
sit, the court saying that ‘‘This state of facts 
does not necessarily require an action to be 
brought for the tort, such facts always raise 
in law the implied promise which was the con- 
tract cause of action is indebitatus assumpsit 
for money had and received. Having money 
that rightfully belongs to another creates a 
debt; and wherever a debt exists without an 
express promise to pay, the law implies a 
promise, and the action always sounds in 
contract.“ Yet where two defendants had, 
through fraudulent collusion with its officers, 
overdrawn a large sum of money from the 
bank, and insisted that the action brought 
against them was necessarily joint, and could 
not be revived against the executors of one 
of them who had died, the court held the lia- 
bility to be several, and that the tort had not 
been waived. So where the defendant had 
recovered a money judgment against a cer- 
tain person, and for a valuable consideration 
assigned it to the plaintiff, which judgment 
was a lien upon land sufficient in value to pay 
it; and after its assignment the defendant 
without right cancelled it, and thereby the 
plaintiff lost the judgment; and the plaintiff 
set up these facts, alleging that the judgment 
debtor was then insolvent, in one paragraph 
of complaint in a suit against the defendant, 
and joined with it a paragraph for money had 
and received, it was held that the tort was 
not waived, although admitting generally 
that it could be done, and that there was an 
improper joinder.* 

§ 14. Actions Against Common Carriers.— 
There is a general duty devolving upon com- 
mon carriers to carry safely all goods en- 
trusted to their care for that purpose. This 
duty rests in contract or is imposed by the 
law generally. Fora loss or injury to the 
goods the owners of them may sue either in 
tort or in contract, but eannot thereby alter 
the extent of the carrier’s liability.“ 

§ 15. Warehousemen or Bailees.—The like 
rule is applicable to warehousemen or bailees 
of any kind entrusted with the safe-keeping 


#8 Byxbie v. Wood, supra; 33 N. J. L. 119. 

# Union Bank v. Mott, supra. 

4 Booth v. Farmer’s & Mechanic’s Bank, 1 N. Y. S. 
C. 45. ° 

# Campbell v. Perkins, 8 N. Y. 480; Whittenton 
Mfg. Co. v. M. & O. R. Packet Co. 21 Fed. Rep. 896. 





of goods. If destroyed they are liable; and 
the action may be in assumpsit.”” 

§ 16. Fraudulent Warranty.—If there is_a 
false and fraudulent warranty of goods sold, 
the injured person may elect to sue on the 
warranty, or rescind the contract and sue in 
tort for the deceit.* 

§ 17. Theft of Goods.—Where articles are 
stolen and converted into money, the owner 
may waive the tort and sue in assumpsit; * 
and where a converting of property wrong- 
fully taken into money is not necessary to 
allow this action to be brought, there is no 
reason why it will not lie in that case. 

§ 18. Broken Contracts 0/ Servants.—If a 
master improperly dismisses his servant be- 
fore the end of his term, he may bring a 
special action for his master’s breach of con- 
tract in dismissing him, and this remedy he 
may pursue immediately; or he may treat 
the contract as rescinded and may immediat- 
ly sue on a quantum meruit for the work act- 
ually performed; or he may wait until the 
termination of the period for which he was 
hired and may then, perhaps, sue for his 
whole wages in indebitatus assumpsit, relying 
upon the doctrine of constructive service.” 


§ 19. Waiver of an Infant’s Tort.—Where 
an infant’s tort was waived and _ suit 
against him was brought in contract, an. ob- 
jection to the action for the reason that 
the infant was not liable in contract 
was overruled.” ‘‘Is an infant liable an 
assumpsit for money stolen, or for the pro- 
ceeds of stolen property when converted into 
money? The thief of full age is so liable. 
The owner of property stolen and converted 
into money by the thief may maintain as- 


47 Brown v. Treat, 1 Hill. 225. 

4# Winter v. Bondel, 30 Ark. 362. 

49 Howe v. Clancey, 53 Me. 130; Boston R. R. Co. v. 
Dana, 1 Gray, 83. 

50 This subject of the broken contracts of servants is 
in much confusion, and it is far beyond the limits of 
this article to thoroughly treat it. Those who desire 
to examine it will find much light upon it in the fol- 
lowing cases: Ricks v. Yates, 5 Ind..115: Richardson 
vy. Eagle Machine Works, 78 Ind. 422; Moody v. Lever- 
ick, 4 Daly, 401; Gandell v. Pontigny, 4 Canip. 374; 
Goodman vy. Pocock, 69 E. C. L. 574; Plenche v. Col- 
burn, 8 Bing. 14; Elderton v. Emmons, 6 C. B. 160; 
Cutter v. Powell, 6 T. R. 320; s.c. 2 Smith L. C. 17; 
Collins v. Price, 5 Bingh. 182; Pagani v. Gandolfi, 2 
C. & P. 370; Archard v. Horner, 3C. & P. 349; Rogers 
v. Parham, 8 Ga. 190; See articlein Southern Law Re- 
view for 1882, on Broken Contracts of Servants. 

51 Elwell v. Martin, 32 Vt. 217. 
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sumpsit against him for money had and re- 
ceived.” The reasons upon which these de- 
cisions rest apply equally to the minor as to 
the adult. If the minor is liable for his 
torts, it is immaterial to him in what form of 
action recompense is sought. If for the pur- 
pose of justice the tort be waived in the case 
of the adult and assumpsit maintained, it 
can, to accomplish the same purpose, be 
equally well waived as to the minor.’ ® 
Thus where an infant fraudulently obtained 
possession of a cow and and sold her, as- 
sumpsit was allowed; and the same rule 


was adhered to where he obtained goods } 


without any intention to pay for them.” 

§ 20. Statute of Limitations.—A _ serious 
question sometimes arises with regard to the 
statute of limitations. Suppose the defen- 
dant has committed a tort but it is such a 
one that the plaintiff may waive it. At the 
time he brings his action in assumpsit, sup- 
pose the statute of limitations is a bar 
if the action had been brought in tort. 
Can the defendant succesfully plead the 
statute to the action in assumpsit, setting out 
in addition thereto that the transaction in 
controversy wasatort? It has been held 
that he could not escape liability in this 
way. . 

§ 21. Statute of Frauds.—So the statute of 
frauds, it was held, does not prevent one, 
who has allowed a party wall to be erected 
partly on his land, upon a promise of a 
builder to pay all damages caused by the 
building, from maintaining assumpsit on the 
promise, even though it be an oral promise. 
The promise creates no new or different ob- 
ligation. If the defendant had built the wall 
without the promise or license, he would have 
been liable for the damages; but the action 
would be in trespass. By force of the prom- 
ise he becomes liable in assumpsit.” 

Crawfordsville, Ind. W.W. THornton. 


52 Citing Howe v. Clancey, 53 Me. 130; and Boston & 
W.R. R. Co. v. Dana, 1 Gray, 83. 

53 Shaw v. Coffit, 58 Me. 254. 

54 Walker v. Davis, 1 Gray, 506; See to the same ef- 
fect, Towne v. Willey, 23 Vt. 359; Contra, People v. 
Kendall, 25 Wend. 399; Green vy. Greenbank, 2 Marsh, 
485 


55 Wallace v. Morss, 5 Hill, 391. 
56 Huffman v. Hughlett, 11 Lea. 549. 
57 Hayner v. Moynihan, 60 Ill. 409. 








LIFE INSURANCE—VOID POLICY—FRAUD 
OF AGENT—NOTICE OF LIMITATION OF 
POWERS. 





NEW YORK LIFE INSURANCE COMPANY v. 
THOMAS C. FLETCHER, EXECUTOR 
OF CHINONDA 8S. ALFORD. 





Supreme Court of the United states, October Term, 
1885. Argued March 19, 1886.—De- 
cided March 29, 1886. 


Reversed and Remanded.—A person applied in St. 
Louis to an agent of a New York Insurance Company, 
for insurance on his life. The agent under general in- 
structions, questioned him on subjects material to the 
risk. He made answers, which, if correctly written 
down, and transmitted to the company, would have 
probably caused it to decline the risk. The agent, with- 
out the knowledge of the applicant, wrote down false 
answers, concealing the truth, which were signed by 
the applicant without reading, and by the agent trans- 
mitted to the company, and the company thereupon 
assumed the risk. It was conditioned in the policy 
that the answers were part of it, and that no statement 
to the agent not thus transmitted, should be binding 
on his principal; and a copy of the answers with these 
conditions conspicuously printed upon it, accompanied 
the policy. Held: that the policy was void. Insur- 
ance Co. v. Wilkinson, 13 Wall. 222, and Insurance Co. 
v. Mahone, 21 Wall. 152, distinguished. 

If an applicant for life insurance is required to an- 
swer questions relating to material facts in writing, 
and to subscribe his name thereto as part of the appli- 
cation upon which the policy is issued, it is his duty to 
read the answers before sending them, and it will be 
presumed that he did read them. 

If a policy for life insurance on which premiums 
have been paid is void by reason of untrue representa- 
tations as to material facts in the application, made 
without design on the part of the applicant, the only 
recovery which can be had on the policy after the as- 
sured’s death is for the premiums paid on it. 


Error to the Circuit Court of the United States, 
for the Eastern District of Missouri. 

(For opinion of Circuit Court on demurrer to 
replevin, see 13 Fed. Rep. 526, for charge to jury 
see 14 Fed. Reported 846). 

Frederick N. Judson, with whom was John H. 
Overall, for plaintiff in error: George D. Reynolds, 
for defendant in error. 

FIELD, J. delivered the opinion pf the court. 

The New York Life Insurance Company, on the 
22nd of December, 1877, issued at his home office 
in the city of New York to Chinonda S. Alford a 
policy of insurance upon his life for the sum of 
ten thousand dollars. The consideration was 
$263.80 paid at the time, and the promise to pay a 
like sum on the 22d of December each year. The 
company is a corporation under the laws of New 
York, but it also transacts business in Missouri 
through agents residing there, and, of course, with 
reference to the business done in that State, is 
subject to its laws. The assured was a resident of 
Missouri, and in December, 1877, he applied to an 
agent of the company there for such a policy, and 
submitted to an examination. He also made cer- 
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tain statements and representations respecting 
himself, his life, and his past and present health, 
to which he appended a declaration, warranting 
their truthfulness and agreeing that they should 
be the basis of any contract between him and the 
company, and that if they, or any of them, were 
in any respect untrue, the policy which might be 
issued thereon should be void, and that all moneys 
paid on account of the insurance should be for- 
feited; and further agreeing, that, inasmuch as 
only the officers at the home office had authority 
to determine whether or not a policy should issue 
on any application, and as they acted only on the 
written statements and representations referred to, 
no statements or representations made or infor- 
mation given to the persons soliciting or taking 
the application for the policy, should be binding 
on the company, orinany manner affect its rights, 
unless they were reduced to writing and presented 
at the home office in the application. The state- 
ments and representations with this declaration 
accompanying the application and forming a part 
of it, were forwarded to the home office. The pol- 
icy was thereupon issued and sent to its agent at 
St. Louis for delivery to the assured. It recited 
that it was issued in consideration and upon the 
faith of the statements and representations con- 
tained in his application; all of which had been 
warranted by him to be true, and also in consid- 
eration of the cash payment and the annual prem- 
iums to be paid. It stipulated for the payment of 
the amount of the insurance within sixty days af- 
ter due notice and satisfactory proof of his death, 
subject to the conditions specified therein. To the 
policy was annexed a copy of the application, and 
upon it was the following notice in red type and 
conspicuously printed : 

“For the information of the assured, and in or- 
der that any unintentional errors or omissions 
which hereafter may be found to exist may be 
corrected, an abstract of the application upon 
which this policy is based may be found in the 
third page within. If corrections are desired, when 
satisfactory to the company, a certificate to that 
effect will be issued over the signature ofthe pres- 
ident and actuary.” 

‘The cash payment was made by the assured on 
the receipt of the policy, and the subsequent an- 
nual premiums were regularly paid to the: agents 
of the company in Missouri until his death, which 
occurred September 24, 1880. The plaintiff was ap- 
pointed his executor. Due notice and proof of his 
death were given to the company. Among the 
documents furnished was the affidavit of a witness, 
who testified that he had been the physician of 
assured for ten years, and had attended him atone 
time for a diabetes, and that he died of that di- 
sease. Payment of the insurance money was re- 
~ fused on the alleged ground of his false statements 
and representations in the application. Thereupon 
the executor brought this action in a court of 
Missouri, and upon the petition of the company 
a removed to the Circuit Court of the United 

es. 





The petition, which is the designation given to 
the first pleading in an action under the system of 
procedure in Missouri, alleges the incorporation 
of the defendant under the laws of New York, and 
its license to do business in Missouri; the issue of 
the policy; the payment of premiums; the death 
of the assured; the appointment of the plaintiff 
as executor; the giving of notice and furnishing 
of proof of the death and non-payment of the in- 
surance money; and prays for judgment for the 
amount, with interest. The company answered, 
admitting its incorporation under the laws of New 
York, and the issue of the policy, but set up that 
it was executed at the home office upon the faith 
of the answers and statements contained in the 


assured’s written application, which were war- 
. 


ranted to be true that it was stated in the applica- 
tion that he never had a disease of the kidneys or 
any serious disease, and had never been seriously 
ill, and had no regular medical attendant, where- 
as he had been afflicted with diabetes, which is a 
serious disease of the kidneys, and had been un- 
der medical treatment for it; that such statement 
was not only false, but was material to the risk; 
that hé actually died of the disease which he thus 
concealed; and that the policy was void by reason 
of these false statements. 


The plaintiff replied that two agents of the 
company at St. Louis, who were personally ac- 
quainted with the assured and knew his past and 
then physical condition, had solicited him on dif- 
ferent occasions to take out a policy in the com- 
pany; that he told each of them, on those occa- 
sions, that he did not believe he was insurable; 
that they knew he had been in bad health and had 
been under medical treatment for diabetes, though 
he thought he was then well; that they assured 
him that he was insurable; that the fact that he 
had had the disease made no difference, and that, 
if he would take out a policy, and pay the pre- 
miums required, he would have no trouble; that 
finally, about the 18th of December, I877, he con- 
sented to take a policy; that they then told him it 
would be necessary for him to answer certain 
questions as a matter of form; that one of them 
thereupon read to him certain questions from a 
printed blank, and as he answered them, the other 


‘pretended to take down and write in the blank 


the substance of the answers as given, not reading 
over to the assured what he had written, nor con- 
sulting him about it, nor informing him what it 
was, but saying that what he did was a mere 
formality; that when he was asked with respect 
to his having had any disease of the kidneys, he 
replied that his condition was well known to the 
agents, who were aware that he had been sick 
and under treatment of Doctor Brokaw, for dia- 
betes, and that the doctor’s office was oppusite, 
and they could go there and find out everything 
they wanted to know; that the assured had faith- 
fully answered all the questions, but the agents 
inserted in the blank false answers; that he had 
no reason to suppose that the answers were taken 
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down differently from those given; that after an- 
swering all their questions he was asked to sign 
his name to the paper to identify him as the party 
for whose benefit the policy was to be issued, and 
for that purpose he signed the paper twice, with- 
out reading it or the written answers; that the 
agents did not read to him any part of the appli- 
cation, except the questions, and did not read the 
clause set forth in the defendant’s answer, nor 
call attention to the fact that his signatures were 
intended as an acceptance or assent to that clause ; 
that when the policy was delivered to him he 
neither read it nor the copy of the application at- 
tached to it; that the agent who delivered it in- 
formed him that it was all right, and he was in- 
sured, and he gave no further attention to the 
matter; that the annual premiums, as they fell 
due, were paid to said agent, who received them 
with full knowledge of all the facts; and that, 
therefore, the company was estopped from pre- 
tending that any of the answers as written ren- 
dered the policy void. 

The company demurred to this reply, as consti- 
tuting in law no cause of action and no reply to 
the facts set forth in the answer, but the demurrer 
was overruled. (13 Fed. Rep. 526.) 


On the trial it was proved by the company that 
the assured was a resident of St. Louis; and that 
Dr. Brokaw has been his regular physician for ten 
years, and had treated him some years before his 
death for diabetes, of which disease he died. 

It was also proved that on the day he made ap- 
plication to the defendant, he also applied to the 
Penn Mutual Life Insurance Company, of Penn- 
sylvania. for insurance on his life, and stated that 
he had had the diabetes in 1875, and that Dr. 
Brokaw was his physician. That company re- 
fused to issue a life policy, but granted a fifteen- 
year endowment policy at a largely increased 
premium. 

It was also proved that diabetes is commonly 
known as a disease of the kidneys, though prima- 
rily a disease of nutrition, and not necessarily af- 
fecting their structure in its early stages; that it 
is a very serious diseas and of doubtful curability ; 
that the policy was issued solely upon the written 
application; and that no other application, state- 
ment, or representation was received from the 
applicant. 

The law of Missouri provides that ‘‘no misrepre- 
sentation, made in obtaining or securing a policy of 
insurance on the life or lives of any person or per- 
sons, shall be deemed material or render the pol- 
icy void, unlessthe matter misrepresented shall 
have actually contributed to the contingency or 
event on which the polity is to become due and 
payable, and whether it so contributed in any 
case shall be a question for the jury ;’’ (Rev. Stat. 
of Mo., sec. 596;) and that in suits brought upon 
life polices ‘‘no defence based upon misrepresen- 
tation in obtaining or securing the same, shall be 
valid unless the defendant shall, at or before the 
trial, deposit in court, for the benefit of the plain- 





tiffs, the premiums received on such policies. 
(Idem. sec. 597.) 

Under this last section the defendant tendered 
in court to the plaintiff $888.26, the premiums re- 
ceived, with interest to the date of trial; but the 
plaintiff declined to receive the amount in full 
payment. 


On the part of the plaintiff a witness was al- 
lowed, against the objection of the defendant, to 
testify to statements, made by the assured and the 
agent at the time of the application, tending to 
establish some of the matters alleged in reply to 
the answer. He could not give the specific words 
used, but he remembered that in one part of the 
conversation Alford stood up, at the time he was 
asked as to his having had kidney disease, and 
pointed through the window and said: ‘‘My med- 
ical examiner has an office across the way; you 
can go there and find out from him. I have been 
afflicted in the kidneys, but he says I am well, and 
I feel well now.”’ He also testified that at one 
time he heard the assured say tothe agent: **Your 
company ought not to insure me; you know | 
have been afflicted with kidney disease;’’ and 
that the agent replied: ‘‘Just give me your appli- 
cation and I will see if I can get it through.” 

The witness was also permitted to testify that 
he did not think the paper was read over to the 
assued. _He did not hear it read, nor did he re- 
member the questions asked, except the specific 
one as to the kidneys, and he remembered that, 
because the assured stood up and pointed across 
the street. 

There was no evidence that the application was 
not read by the assured before he signed it, or 
that there was any imposition practiced upon him, 
or that after receiving the policy he applied to 
correct his answers, which, as written down, are 
conceded to be false 

Upon the conclusion of the testimony, the de- 
fendant requested the court to charge the jury, 
among other things, substantially as follows: 

1. That itis competent for any party, corpora- 
tion, or individual, employing an agent in the ne- 
gotiation of a contract, whether of insurance or 
otherwise, to limit his powers, provided the lim- 
itation is brought home to the knowledge of the 
other contracting party, otherwise the principal 
will be bound by the apparent as well as the ac- 
tual powers of the agent; and as, in this case, the 
limitation was made a part of the contract be- 
tween the parties, it was binding upon them. 

2. That the stipulation between the parties, lim- 
iting the powers of the soliciting agent and pro- 
viding that the contract should be based upon the 
written application, was binding upon the parties, 
and it was, therefore, immaterial what may have 
been said by or to the agent at the time of making 
the application, which was not reduced to writing 
and presented to the officers of the company at 
the home office in New York. 

3. That whether the statements and answers 
contained in the application of the assured were — 
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made by him or not, yet when he afterwards re- 
ceived the policy, with a copy of the application 
attached and a memorandum endorsed thereon, 
calling his attention to the copy thus attached, 
with a request that any errors in the application 
be reported to the company for correction, it was 
his duty to report any answers incorrectly written 
down and thus enable the company to correct 
them; and that by his failure to do so he must be 
presumed to have accepted the policy upon the 
faith of the answers, and to have acquiesced and 
‘agreed that it should remain as the basis of the 
contract of insurance. But the court refused to 
give any of these instructions, and the defendant 
excepted. It recognized, however, in its charge, 
the competency of the company to limit the pow- 
ers of the agent, and the binding force of the lim- 
itation if brought home to the other contracting 
party, and instructed the jury that there was such 
limitation in the present case; that the company 
was not bound by any representations to or by the 
assured, unless they were put in writing and sub- 
mitted to the company; that, therefore, what was 
contained in the application must be regarded as 
constituting the basis of the contract, unless it 
could be avoided for fraud; that if the jury found 
that at the time of making the application he told 
the agent that he had had diabetes and referred 
him to his physician concerning it, and that such 
agent committed a fraud upon the assured by in- 
serting false answers in the application, and by 
suppressing the answers actually given, and by 
concealing from the assured what he had written 
in the application, and thereby induced him to 
sign it without knowing what it contained, then 
the plaintiff was not estopped to recover. The 
court also charged that if the assured ascertained 
before the contract was consummated, that is, be- 
fore the policy was delivered to him and the first 
premium paid, that the agent had committed a 
fraud upon him and upon the company, it was his 
duty to stop and decline to go any further with 
the transaction; but if he did not discover this 
before the policy was delivered and the first pre- 
mium paid, he was not called upon afterwards to 
take any steps for the cancellation of the con- 
tract. To this the defendant excepted. The 
plaintiff obtained a verdict for the full amount of 
the insurance money with interest, upon which 
judgment was rendered. 


It is conceded that the statements and repre- 
sentations contained in the answers, as written, of 
the assured to the questions propounded to him in 
his application, respecting his past and present 
health, were material to the risk to be assumed by 
the company, and that the insurance was made 
upon the faith of them, and upon his agreement 
accompanying them that, if they were false in any 
respect, the policy to be issued upon them should 
be void. It is sought to meet and overcome the 
force of this conceded fact by proof that he never 
made the statements and representations to which 

_ his name is signed; that he truthfully answered 





those questions; that false answers written by an 
agent of the company were inserted in place of 
those actually given, and were forwarded with the 
application to the home office; and it is contended 
that, such proof being made, the plaintiff is not 
estopped from recovering. But on the assump- 
tion that the fact as to the answers was as stated, 
and that no further obligation rested upon the as- 
sured in connection with the policy, it is not easy 
to perceive how the company can be precluded 
from setting up their falsity, or how any rights 
upon the policy ever accrued to him. It is, of 
course, not necessary to argue that the agent had 
no authority from the company to falsify the an- 
swers, or that the assured could acquire no right 
by virtue of his falsified answers. Both he and 
the company were deceived by the fraudulent 
conduct of the agent. The assured was placed in 
the position of making false representations in 
order to secure a valuable contract. which, upon 
a truthful report of his condition, could not have 
been obtained. By them the company was im- 
posed upon and induced to enter into the con- 
tract. In such a case, assuming that both parties 
acted in good faith, justice would require that the 
contract be cancelled and the premiums returned. 
As the present action is not for such a cancella- 
tion, the only recovery which the plaintiff could 
properly have upon the facts he asserts, taken in 
connection with the limitation upon the powers 
of the agent, is for the amount of the premiums 
paid, and to that only would he be entitled by 
virtue of the statute of Missouri. 

But the case as presented by the record is by no 
means as favorable to him as we have assumed. 
It was his duty to read the application he signed. 
He knew that upon it the policy would be issued, 
if issued at all. It would introduce great uncer- 
tainty in all business transactions, if a party mak- 
ing written proposals for a contract, with repre- 
sentations to induce its execution, should be 
allowed to show, after it had been obtained, that 
he did not know the contents of his proposals, and 
to enforce it, notwithstanding their falsity as to 
matters essential to its obligations and validity. 
Contracts could not be made, or business fairly 
conducted, if such a rule should prevail; and 
there is no reason why it should be applied mere- 
ly to contracts of insurance. There is nothing in 
their nature which distinguishes them in this par- 
ticular from others. But here the right is as- 
serted to prove not only that the assured did not 
make the statements contained in his answers, but 
that he never read the application, and to recover 
upon a contract obtained by representations ad- 
mitted to be false, just as though they were true. 
If he had read even the printed lines of his appli- 
cation, he would have seen that it stipulated that 
the rights of the company could in no respect be 
affected by his verbal statements, or by those of 


its agents, unless the same were reduced to writ- | 


ing and forwarded with his application to the 
home office. The company, like any other prin- 
cipal, could limit the authority of its agents, and 
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thus bind all parties dealing with them with 
knowledge of the limitation. It must be pre- 
sumed that he read the application, and was cog- 
nizant of the limitations therein expressed. 

In Globe Insurance Co. v. Wolf, (95 U. S. 329,) 
the policy declared that the agents of the com- 
pany were not authorized to waive forfeitures,and 
this court held that effect must be given to the 
provision, except so far as the subsequent acts of 
the company permitted it to be disregarded. 


In Insurance Company v. Norton, (96 U.S. 240,) 
the policy contained an express declaration that 
the agents of the company were not authorized to 
make, alter, or abrogate contracts, or waive for- 
feitures, and this court held that the company 
could have insisted upon those terms had it so 
chosen. 

In Lochner v. Home Mutual Insurance Co., the 
‘Supreme Court of Missouri passed upon this 
point. (17 Missouri, 256.) The charter of that 
company provided that, if the assured failed to 
state in his application, which was made a part of 
the policy, any encumbrance that existed on the 
insured premises, his policy should be void. There 
was also endorsed on the policy a memorandum 
that the company would not be bound by any 
statement of the agent unless contained in the ap- 
plication. The answer to the action on the policy 
set up that the application did not truly state the 
encumbrances. A small encumbrance upon the 
premises was not stated,and on the trial, evidence 
was offered that its existence was made known to 
the agent of the company at the time of the ap- 
plication, but thet he refused to write it down, 
saying that the amount was too trifling. The ev- 
idence was excluded, and the Supreme Court sus- 
tained the ruling, holding that the objection that 
the encumbrance was not stated could not be ob- 
viated in that way. ‘Independently of the stat- 
ute of the State,’’ said the court, ‘‘which requires 
the encumbrance to be expressed in the policy at 
the peril of its being void, there was a memoran- 
dum endors: d on it which make knewn that the 
company would be bound by no statement made 
by the agent not contained in the application. The 
facts being as represented, they could not give the 
plaintiff a right of action on the policy in the 
teeth of the statute and against the terms of the 
contract. If the conduct of the agent was such as 
is alleged, he was guilty of a gross fraud, as is 
shown by his setting up this defence, which would 
avoid the policy and give a right of action for the 
recovery of the premium, but could not, for the 
reason given, entitle the plaintiff to an action on 
the policy.” 

The present case is very different from Insur- 
ance Co. v. Wilkinson, (13 Wallace, 222,) and 
from Insurance Co. v. Mahone, (21 Wallace, 152.) 
In neither of these cases was any limitation upon 
the power of the agent brought to the notice of 
the assured. Reference was made to the inter- 
ested and ofticious zeal of insurance agents to pro- 
cure contracts, and to the fact that parties who 





were induced to take out policies rarely knew any 
thing concerning the company or its officers, but 
relied upon the agent who had persuaded them to 
effect insurance, ‘‘as the full and complete repre- 
sentative of the company in all that is said or 
done in making the contract,’’ and the court held 
that the powers of the agent are prima facie, co- 
extensive with the business entrusted to his care, 
and would not be narrowed by limitations ndt 
communicated to the person with whom he dealt. 
Where such agents, not limited in their authority 
undertake to prepare applications and take down 
answers, they will be deemed as acting for the 
companies. Insuch cases it may well be held that 
the description of the risk, though nominally pro- 
ceeding from the assured, should be regarded as 
the act of the company. Nothing in these views 
has any bearing upon the present case. Here the 
power of the agent was limited, and notice of such 
limitation given by being embodied in the appli- 
cation, which the assured was required to make 
and sign, and which, as we have stated, he must 
be presumed to have read. He is, therefore, bound 
bp its statements. 


The case of Ryan v. World Mutual Life Insur- 
ance Company, is in some respects similar to the 
one before us. There a policy obtained on the life 
of Patrick Ryan for the benefit of his wife declared 
that it was issued and accepted on the condition 
and agreement that the statements and declara- 
tions made in the application therefor, and on the 
faith of which it was issued, were in all respects 
true. The application was a part of the policy. 
It appeared that when the application was made, 
he was asked whether he had any of the following 
diseases: bronchitis, consumption, spitting of 
blood, or any serious disease, and the answer, as 
written, was that he had ‘‘none of them.” ‘To the 
enquiry whether, during the previous seven years, 
he had had any severe sickness or disease, or had 
employed or consulted any physician, the answer 
as written was ‘‘no.”? The authority of the agent 
was limited to receiving the application, forward- 
ing it to the home office, receiving, countersign- 
ing, and delivering the policy, and collecting the 
premiums. The insured having died, action upon 
the policy was brought by his widow. On the 
trial she offered to prove, not that the answers 
were true, but that different answers were in fact 
given, both by her and him, and that the answers 
were wrongly written by the local agent of the 
company, without the knowledge or consent of 
herself or her husband. The application was 
signed without being read. It was held that the 
company was not bound by the policy; that the 
power of the agent would not be extended to an 
act done by him in fraud of the company and for 
the benefit of the insured, especially where it was 
in the power of the assured, by reasonable dili- 
gence, to defeat the fraudulent intent; that the 
signing of the application without reading it or 
hearing it read, was inexcusable negligence; and 
that a party is bound to know what he signs. Af- 
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ter observing that the courts of the State had con- 
strued the powers of an insurance agent liberally, 
and held that, in writing the application and ex- 
plaining interrogatories and the meaning of the 
terms used, he was to be regarded as the agent of 
the company, and, referring to the case of Insur- 
ance Company v. Wilkinson, in 13th Wallace, the 
court said: ‘*But it cannot be supposed that these 
defendants intended to clothe this agent with au- 
thority to perpetrate a fraud upon themselves. 
That he deliberately intended to defraud them is 
manifest. He well knew that if correct answers 
were given no policy would issue. Prompted by 
some motive he sought to obtain a policy by means 
of false answers. His duty required him not only 
to write the answers truly as given by the appli- 
cant, but also to communicate to his principal any 
other fact material to the risk which might come 
to his knowledge from any other source. His 
conduct in this case was a gross violation of duty, 
in fraud of his principal, and in the interest of the 
other party. To hold the principal responsible 
for his acts, and assist in the consummation of the 
fraud, would be monstrous injustice. When an 
agent is apparently acting for his principal, but is 
really acting for himself or third persons, and 
against his principal, there is no agency in respect 
to that transaction, at least as between the agent 
himself, or the person for whom he is really act- 
ing, and the principal. * * * * * The fraud 
could not be perpetrated by the agent alone. The 
id of the plaintiff or the insured, either as an ac- 
complice or as an instrument, was essential. If 
she was an accomplice, then she participated in 
the fraud, and the case falls within the principle 
of Lewis v. The Phoenix Mutual Life Insurance 
Co., (39 Conn. 100.) If she was an instrument she 
was so,because of her own negligence, and that is 
equally a bar to her right to recover. She says 
that she and her husband signed the application 
without reading it and without its being read to 
them. That of itself was inexcusable negligence. 
The application contained her agreements and 
representations in an important contract. When 
she signed it she was bound to know what she 
signed. The law requires that the insured shall 
not only, in good faith, answer all the interroga- 
tories correctly, but shall use reasonable diligence 
to see that the answers are correctly written. It 
is for his interest to do so, and the insurer has the 
right to presume that he will do it. He has it in 
his power to prevent this species of fraud and the 
insurer has not.”’ (41 Conn. 168-171, 172.) With 
these views we fully agree. 

The instruction given to the jury in the case be- 
fore us is, in effect, that the assured was bound 
by his application if it was not avoided for fraud, 
and that it was so avoided by reason of the false 
statements contained in it, and that, therefore, 
the plaintiff, as his representative, could recover. 
But if the application was avoided, it would seem 
to. be a necessary consequence that the policy it- 
self was also avoided, and his right limited to re- 





covering the premiums paid. But such was not 
the conclusion of the court. It directed the jury 
that if the application was avoided for fraud, he 
could recover. It does not seem to have occurred 
to the court that had the answers been truthfully 
reported, and the fact of the assured having had 
diabetes within a recent period been thus dis- 
closed, the insurance would in all probability have 
been refused. Ifthe policy can stand with the 
application avoided, it must stand upon parol 
statements not communicated to the company. 
This, of course, cannot be seriously maintained in 
the face of its notice that only statements in writ- 
ing forwarded to its officers would be considered. 
A curious result is the outcome of the instruction. 
If the agents committed no fraud the plaintiff can- 
not recover, for the answers reported are not true; 
but if they did commit the imported fraud he may 
recover, although, upon the answers actually 
given, if truly reported, no policy would have is- 
sued. Such anomalous conclusions cannot be 
maintained. 

There is another view of this case equally fatal 
to arecovery. Assuming that the answers of the 
assured were falsified, as alleged, the fact would 
be at once disclosed by the copy of the application, 
annexed to the policy, to which his attention was 
called. He would have discovered by inspection 
that a fraud had been perpetrated not only upon 
himself but upon the company, and it would have 
been his duty to make the fact known to the com- 
pany. He could not hold the policy without ap- 
provingthe action of the agents, and thus becom- 
ing a participant in the fraud committed. The 
retention of the policy was an approval of the ap- 
plication and of its statements. The consequen- 
ces of that approval cannot after his death be 
avoided. 

The court charged the jury that if the assured 
had discovered the fraud before the policy was de- 
livered and the first premium paid, it would have 
been his duty to decline to go any further with 
the transaction; but if he did not discover the 
fraud until after such delivery and payment, he 
was not called upon to take any steps for the can- 
cellation of the contract. In other words, the jury 
were told that the assured might take to himself 
the benefit of the fraud without responsibility for 
it, if he did not discover it until after it was con- 
sumated—a doctrine without authority and 
wholly indefensible. No one can claim the benefit 
of an executory contract fraudulently obtained, 
after the discovery of the fraud, without ap- 
proving and sanctioning it. 

In American Insurance Company v. Nelberger, 
74 Mo. 167, the assured agreed with the agent of 
the company that the policy to be issued should 
contain a clause giving him a right to cancel it at 
the end of the year. The policy issued contained 
no such clause; but he retained it several months 
before he returned it. The court, after observing 
that when the application does not attempt to set 
forth all the provisions which the policy to be is- 
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sued must contain, and the agent represents that 
the policy will contain certain stipulations which 
are not unlawful, then the policy must contain 
them, or the assured would not be bound to accept 
it. ‘But in such case,”’ said the court, ‘it will be 
the duty of the insured, when he receives the pol- 
icy, promptly to examine the same, and, if it does 
not contain the stipulations agreed upon, to at 
once notify the company of such fact, and of his 
refusal to accept said policy. The policy in this 
case was issued on the 25th day of January, 1875, 
and was not rejected by the defendant until May 
10, 1875. If the policy was received by the de- 
fendant soon after the date on which it purports 
to have been issued, we think he waited too long 
to elect whether he would receive the policy with- 
out the stipulation in regard to cancellation, or 
refuse to accept it, because it did not contain such 
stipulation. After such delay he will be deemed 
to have accepted the policy as issued.” 

The case of Richardson v. Maine Insurance 
Company, 46 Me. 394, is a stronger one in illus- 
tration of this doctrine of acceptance. There an 
application for insurance was made to an agent of 
the company. He thereupon filléd one containing 
a statement that there was no mortgage on the 
property to be insured, and without the knowl- 
edge of the applicant, signed his name thereto. A 
policy was accordingly issued, which declared 
that it was made and accepted in reference to the 
application, and that the assured, by accepting it, 
coveuanted that the application contained a just, 
full, and true statement of all the facts and cir- 
cumstances in regard to the condition, situation, 
value, and risk of the property insured, and that 
if any fact or circumstance were not fairly repre- 
sented, the policy should be void. Action having 
been brought upon the policy, the company de- 
nied its liability on the ground that the applica- 
tion had represented that there was no such mort- 
gage, when in fact, one existed. The court held 
that the assured, by accepting the policy, was 
bound by its covenants, and that he ratified the 
application. 

It is unnecessary to pursue the subject further. 
We are clear that the court below erred, both in 
refusing the instructions asked, and in its charge 
to the jury in the particulars mentioned. Its 
judgment must, therefore, be reversed, and the 
cause remanded for a new trial. 


Nore.—This case involves chiefly a question of no- 
tice. The insurance company had a manifest right to 
limit the powers of its agent, and all persons dealing 
with him and having notice of the limitations were of 
course bound by them. Unless that notice is brought 
home to the party dealing with the agent, he has a 
right to regard the latter as fully empowered to tran- 
sact all the business of his principal, connected with 
the matterin hand. “The powers of the agent are 
prima facie co-extensive with the business entrusted 
to his care, and will not be narrowed by limitations not 
communicated to persons with whom he deals.’’! 


1 Insurance Company v. Wilkinson, 13 Wall. 222; Bebee 





The last clause in the foregoing extract controls the 
case under consideration; if the notice of the limita- 
tion upon the powers of the agent, contained in the 
printed forms of the application policy, etc., was 
brought home to the.insured, he is certainly bound to 
know that, whatever the agents may have said, 
done, or written, the company was only bound upon 
the precise terms of the application as it was signed 
by the insured and transmitted by the agent to the 
company. The question, however, remains: what is 
necessary to prove notice to an applicant for insurance, 
of the terms upon which the company applied to for 
it, will entertain his application? Surely the fact, that 
in his hands is placed a printed form of the questions 
he must truly answer, would be sufficient. In this 
case and in others before it, the Supreme Court of the 
United States has, in effect, decided that when a sane 
person, competent to contract, has signed an instru- 
ment embodying the terms of an important contract, 
there arises a strong presumption that he has read it, 
and is charged with notice of its meaning. Not to 
read it is, in such a case, inexcusable negligence. 

On the other hand it is true that insurance compan- 
ies havirg agents either local or peripatetic, are upon 
general principles and in the absence of special limi- 
tations of the powers of such agents, liable for their 
acts and declarations within the scope of their em- 
ployment as if they proceeded from their principal. 
And they are none the less liable if such acts and de- 
clarations constitute a fraud upon their patrons.2 In 
a New York case,’ it is held that if an agent of an in 
surance company fills up a blank application for in- 
surance, which by his fault or negligence contains a 
material mis-statement, not authorized by the party 
that signs it, the wrong should be imputed to the com- 
pany. All this is undoubtedly the lawin the absence 
of any limitations upon the powers of the agent, duly 
declared by the company, and fully brought to the 
knowledge of the insured. And so we are brought 
back to the question, whether a party who, as a neces- 
sary condition precedent to acontract, signs an instru- 
ment, is charged thereby with notice and knowledge 
of the contents of that instrument, and is presumed, 
having signed it, to have read it, and being compe- 
tent to contract, having read it, to have understood 
it. This is all the court was in this case really called 
upon to decide, and its decision simply amounts to 
this: thathe who signs an application for insurance 
has read it, understood it, and is bound by it. 


v. Hartford, etc. Co., 25 Conn, 51; Lycoming, ete. Co. v. 
Schollenberger, 44 Penn. St. 259; Beal v. Park Ins. Co., 
16 Wis. 241; Davenport v. Peoria, etc. Co., 17 lowa, 276. 

2 Insurance Co. v. Wilkinson, supra. 

3 Rowley v. Empire, etc. Co., 36 N. Y. 550. 
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ATTORNEY AND COUNSELOR— Disbarment—Pro- 
curing Fraudulent Judgment .— Defendant, an at- 
torney at law, was employed to collect a note upon 
which several parties were liable. Having ob- 
tained service upon one of them, and obtained 
judgment against him, and obtained payment of 
much the larger portion of the amount due there- 
on, he then withdrew the note from the papers in 
the case, giving his receipt therefor, took an as- 
signment of the note from the plaintiff, instituted 
a new suit in his own name against another of the 
parties liable thereon, who had not been served in 
the original suit, and recovered judgment against 
him for more than five times the amount remain- 
ing due upon the note. This party was in a state 
of intoxication at the time of service upon him in 
this second suit, and had been for several days 
preceding, and this was known to the attorney. 
Having obtained judgment in this manner, and the 
return of the execution nulla bona, he caused the 
execution to be levied upon the real estate of such 
party, and bid the property in himself for less 
than the amount of his judgment, and about one- 
tenth ofits value. Held, that the attorney should 
be disbarred. People v. Murphy, 8. C. Ill. March 
27, 1886, N. E. Rep. Vol. 6, 489. 


2. CarriERS—Carrier of Passengers—Negligence— 
Passenger Boarding Train After Signal Given 
for Starting. — The purchase of a ticket at 
a railroad ticket office gives no right tothe passen- 
ger, except upon the condition of presenting him- 
self for passage before the signal is given for a 
start; and, if he comes after that, it is not negli- 
gence, as against him, that the train starts in obed- 
ience to it. The sale of a railroad ticket at a ticket 
office, before the arrival of a train, gives no speci- 
fic right to the purchaser to take that particular 
train which is then at the station, or is about to 
arrive, and the train need not be held beyond the 
regular time of starting to allow him to gét upon 
it. Paulitsch v. New York, etc. Co., N. Y. Ct. of 
App., April 20, 1886, N. E. Rep. Vol. 6, 578. 


8. CHATTEL MORTGAGE— Validity of—Pledge and 
Collateral Security — Authority of Collection 
Agent—An attorney at law and banker, having 
claims in his hands for collection, will, where it is 
necessary to secure the collection of such claims, 
presumptively have authority to take as collateral 
security, and in his own name,a promissory note 
secured by a chattel mortgage. Where a mort- 
gagee of chattels takes possession of the same un- 
der the terms of the mortgage, and with the con- 
sent of the mortgagor, the mortgage will be held 
valid, although it may never have been filed in the 
office of the register of deeds, and although the 
description of the property inthe mortgage may 
be slightly defective; and held, in the present case, 
that there was sufficient evidence to sustain the 
finding made by the trial court that the mortgagee 
took the actual possession of the mortgaged prop- 
erty under the mortgage. Dolan v. Van Demark, 
S. C. Kans., May 7, 1886, Pac. Rep. Vol. 10, 849. 


4. CORPORATIONS—Agent—Ruailroad Division Su- 
perintendent Employing Physician to Attend to 
Parties Injured by Derailment ef Train—Where a 
railway passenger train is derailed and some of the 

passengers are injured by inevitable accident, no 

obligation rests upon the company to furnish med- 





care and attention by the contract of the division 
superintendent, unless authority has been given 
him to commit it to such liability; and where a 
division superintendent employs a physician to 
attend upon passengers so injured, and the com- 
pany denies his authority, and contests its liability 
under the employment, it is error for the court to 
instruct the jury that the division superintendent 
will be presumed to have such authority until the 
contrary appears. Univon, etc. R. R. Co. v. Beat- 
ty, S. C. Kans. May 7, 1886, Pac. Rep. Vol. 10, 845. 





5. . Municipal Corporation—Liability of up- 
on Quantum Valeat, for Water Furnished—Cus- 
tom—Damages—Evidence — The city council of 
Montgomery, the defendant in this case, having 
power under the city charter to contract with 
plaintiff for a supply of water to be used for sani- 
tary purposes in flushing and cleansing sewers and 
for the extinguishment of fires, an action lies to 
recover the agreed price of the water supplied and 
used in any one year, without regard to the power 
of the city council to enter into a valid contract 
for water for a term of twenty or more years. In 
such action, the defendant cannot set off or recoup 
damages sustained by private persons, citizens and 
property owners, on account of property de- 
stroyed by fire by reason of the insufficiency of 
the water supplied by the plaintiff to extinguish 
fires; nor is the question properly raised by the 
pleadings, whether the defendant is entitled to re- 
coup for the defective quality of the water. Evi- 
dence of an alleged custom in other cities having 
water-works, to use for sanitary purposes, flush- 
ing sewers, etc., water drawn through fire-plugs 
was properly excluded, in the absence of evidence 
as to the terms of the contracts under which the 
water was supplied and used in those cities. City 
of Montgomery v. Montgomery Water, etc. Co., 
8. C. Ala., December Term, 1885. 


6. CRIMINAL Law—Order Granting Change of Ve- 
nue Improvidently Made may be set Aside—Pruper 
Instructions—Intent of Deyendant as Element— 
Declarations Accompanying Defendant’s Acts are 
part of Res Geste—Limit of Res Gestw in Lar- 
ceny—Declarations of Third Party as part of Res 
Geste—Proper Indictment for Statutory Of- 
Jence.—Where an order transferring a criminal 
case has been improvidently made, it is not error 
to set the same aside, as 1tis a nullity; and after 
that has been done, it is proper toact upon « de- 
fendant’s application for a change of venue, and 
award that change to another county in the same 
circuit. In a criminal case it is error to exclude 
any legitimate evidence having any tendency to 
exonerate defendant from the charges made against 
him, or any evidence having any bearing on the 
‘subject of guilt which obviously includes cireum- 
stances throwing light on the transaction. Evidence 
examined and held that testimony tending to show 
that defendant had no larcenous design, was er- 
roneously excluded. Declarations accompanying 
a defendant’s acts constitute part of the res geste, 
as giving quality to the act and clothing the mere 
nude act with the garb of legal intelligibility. 1 
Greenl. Ev. § 108, and cases cited. The res geste 
in larceny is not restricted to that limited period 
of time when the fingers reach out and grasp the 
article in question, but the guo animo, and all ac- 
tions and words whereby that is demonstrated, are 
admissible. Gaber v. State, 4 Coldw. 161 and 
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cases: Whart. Crim. Ev., §§ 262, 691; State v. Gra- 
ham, 46 Mo. 490. Declarations of a third party 
being the natural and inartificial concomitants of 
an act done by defendant, and which are explana- 
tory of such act, and such act is part of the res 
geste, are admissible. 40 N. J. L. 495; 9 Rep. 237; 
Starkie, Ev. Vol. 1, p. 65. Where the evidence 
tends to show circumstances of defendant’s guilt, 
an instruction in the nature of a demurrer to the 
evidence, asked by defendants, is properly refused. 
Where an indictment is based upon a statute cre- 
ating an offence unknown to the common law, it 
must set forth all the constituent facts and cireum- 
stances necessary to bring the accused perfectly 
within the statutory provisions. 65 Mo. 653; 68 
Mo. I01; Const. of Mo. Art. 2, § 22; » 5 De- 
nio, 76; 1 Arch. Crim. Prac. Vol. 1, p. 68, note 1; 
3 Coldw. 125; Bishop Stat. Crimes, 418, 421, 422. 
An instruction is improper which, based on § 1315, 
Rey. Stat. Mo. 1879, authorized a conviction for 
grand larceny, if the property was lost, or defend- 
ant converted the same to his own use with felon- 
ious intent, and this is true notwithstanding that 
the evidence would have sustained a conviction 
under said section. Where a defendant is tried 
for and eonvicted of an offence not set forth in the 
indictment, the judgment will be reversed. State 
v. Gabriel, 8. C. Mo. May 17, 1886. 


7. DamaGES—Measure of—Failureof Title—Fraud. 
—In ordinury cases, the measure of damages which 
the purchaser is entitled to recover, for the breach 
of a covenant of seizin or warranty of title to land, 
is the purchase money, with interest and costs of 
suit; but this rule does not apply to the sale of 
chattels, nor to cases of fraud, nor to a breach of 
covenant by a lessor to put the lessee in possession. 
Where there is an entire failure of title to a frac- 
tional part of the entire tract sold, the measure of 
recovery is proportioned to the value of that part 

‘as compared with the value of the entire tract. 
Where there is no failure of title to any part, but 
an incumbrance on a portion arising from a prior 
conveyance of the right to enter and cut all the 
“saw timber,’’the measure of damages is the dimin- 
ished value of the entire tract, not to exceed the 
entire purchase-money paid, with interest. The 
value of the trees cut under this license would be 
competent evidence, as relevant to the inquiry as 
to its value, “because this would largely govern 
the extent of the diminution in the value of the 
land; but the value of the trees cut would not nec- 
essarily be the same as the diminished value of the 
land.” Clark v. Zeigler, 8S. C. Ala. Dec. Term, 
1885. 





8. EASEMENT—Ancient Light—After-Acquired Ad- 
jacent Property—Prescription—W here the owners 
of private property leave it open and uninclosed, 
or use it for a private way or alley, and the adjacent 
owners build a house, with doors and windows 
open upon it, and enjoy the benefit of the light and 
ventilation which it affords so long as the owners 
choose to leave it open, this confers no right upon 
them to have it kept open. The doctrine of an- 
cient lights, as it prevailed in England, is not adapt- 
ed to the condition of affairs in this country, and 
is not enforced in this State. Guest v. Reynolds, 
68 Ill. The fact that a party to « contract for a pri- 
vate way, located on the border of his land, after- 
wards acquired other property beyond such border, 
and adjacent to such private way, will not change 
or extend the rights of the parties fixed by the con- 
tract, so-as to extend the benefits of such private 
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way to such after-acquired property. In order 
that persons using a way originally established as 
a private way shall acquire a prescriptive right to 
use such way, their use of such way must be open, 
adverse, continuous, and under claim of right, 
and such as to exclude the idea that their use has 
been permissive. Held, that the uses, by the 
plaintiffs in error and their predecessors, of the 
private way called in question here, were permis- 
sive and occasional, and not at all such as to sup- 
port the claim of an adverse prescriptive right. 
The court incidentally adopt the statement that 
every species of prescription by which property is 
acquired or lost, is founded upon the presump- 
tion that he who has quiet and uninterupted pos- 
session for a long series of years is supposed to 
have a just right, without which he could not have 
been suffered to continue in the enjoyment of it. 
Dexter v. Tree, 8. C. Til. March 27, 1886. N. E. Rep. 
Vol. 6. 506. 


. Equiry—Specific Performance—Defect in Title.— 


Plaintiff contracted to purchase certain premises 
of defendant, knowing that she held it under her 
husband’s will, subject to his outstanding debts; 
and her counsel on that account refused to give a 
warranty deed, giving only a deed of bargain and 
sale. Subsequently a further stipulation was en- 
tered into, that plaintiff might reject the deed, and 
if he did so, and defendant sued him for the pur- 
chase money, and succeeded, that interest would 
be waived until the suit was decided, ete. Held, 
that plaintiff’s refusal to accept deed tendered,put 
him in default, and that, as defendant had not seen 
fit to bring suit, plaintiff could not maintain this 
action for specific performance, or ask compensa- 
tion for defectin title. Emrich v. White, N. Y. Ct. 
of Appeals, N. Y., April 13, [886. N.E. Rep. Vol. 
6, 575. 





. Cloud on Title—Jurisdiction—Remedy at 
Law—Action to Remove Cloud on Title.-—Where 
a debt originally due to the United States by virtue 
of anassessment of an internal revenue tax has 
been merged in the tax sale and purchase in pur- 
suance thereof by the United States, the United 
States holds the legal title to the land, and has a 
full, complete, and adequate remedy at law in the 
action of ejectment against the origiaal owners in 
possession, or against any grantee in possession 
who became such, subsequent to the assessment of 
the tax. Where the local statute gives the remedy 
by a bill in equity to remove a cloud upon a legal 
title, without requiring the complainant to obtain 
prior possession, it may be administered in appro- 
priate cases by the courts of the United States, but 
there is no statute in Tennessee giving an equitable 
remedy in such cases. United States v. Wilson, 
8. C. U. S. April 26, 1886. S.C. Rep. Vol. 6, 991. 


. INJUNCTION— Judgment—Jurisdiction—Appeal 
—Judgment for Costs.—An error in a judgment 
pronounced by a court having jurisdiction in the 
matter must be rectified by an appeal, and not by 
an injunction. Judgment for costs was rendered 
on the motion of the attorney for one of the par- 
ties, with the consent of, or without objection from 
the opposing attorney, who was alleged to have no 
authority to represent the adverse party. Held, 
upon appeal from a decree enjoining execution on 
the judgment, that, the court having power to deal 
with the costs independently of the attorney’s con- 
sent, the remedy of the party aggrieved was by ap- 
peal, and that the decree should be reversed, and 
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the bill dismissed. Nicklin v. Hobin, 8. C. Oregen, 
May 3, 1886. Pac. Rep. Vol. 10, 835. 


12. EXECUTION—Exzemption—Pleading — Objection 
to, when Made—Partnership—Drawing out Funds 
—Partiesto Action—Husband and Wife—Wife’s 
Rights.—One pleading an exemption under a stat- 
ute should clearly set forth the facts showing the 
property to be exempt. An objection to the suffi- 
ciency of a declaration in a pleading should be made 
before proof of the matter objected to, is offered. 
Each member of a firm against which an execution 
is levied may claim the statutory exemption from 
execution, and this right is not affected by the fact 
that a partner making such claim has drawn out 
more than his share. It is not necessary that all 
the partners should join in an action by one of 
them claiming an exemption out of firm assets. It 
does not disqualify a married woman, who is s 
member of a firm, from claiming a statutory ex- 
emption in firm property, to reside in a different 
place from that in which the business is transacted, 
and be mainly engaged in household duties. Mc- 
Coy v. Brennan, S. C. Mich. May 6, 1886, N. W. 
Rep. Vol. 28, 129. 


13. Fraup.—Statute of Frauds.—A writing relative 
to the sale of land, although purporting to be the 
undertaking of the purchaser only, yet if signed 
by the vendor also, is sufficient to satisfy the stat- 
ute of frauds. The appeal in this case is from the 
judgment of the lower court sustaining a general 
demurrer to the petition in which the vendor Winn 
seeks to enforce the following contract in writing: 

“T have, this March 5, 1883, purchased from Wm. 
Winn, Silver Lake place, near Washington, Ky., 
containing fifty-two (52) acres more or less, with 
his parlor furniture including cooking stove, for 
twelve thousand five hundred (12,500) dollars; one- 
third (*s) cash to be paid when possession is giv- 
en in a few weeks, one-third of the remainder in 
one year from date, one-third in two years and the 
remaining one-third in three years, the deferred 
payments to carry interest from date unfil paid at 
the rate of six per cent. per annum. 

ANN F. HENky, 

Wo. WINN.” 
Winn v. Henry, Ky. Ct. of App., April 8, 1886, Ky. 
Law Rep., Vol. 2, 693. 





14. . Fraud on Creditors.—While, generally, 
a fraudulent vendee cannot, as against the credit- 
ors of the fraudulent vendor, sell, assign, or trans- 
fer the property toa third person who has notice 
of the fraud, nor transfer or assign the same to 
even a person who has no such notice, where such 
transfer or assignment is merely to pay a pre-ex- 
isting debt of the fraudulent vendee, yet such 
fraudulent vendee may make a valid sale of the 
property to a bona fide purchaser without notice of 
the fraud; or may, with the consent of the fraud- 
ulent vendor, and probably without his consent, 
make a valid transfer or assignment of svch prop- 
erty to a creditor of the fraudulent vendor, either 
in payment or partial payment of a bona Jide debt 
of the fraudulent vendor, or as a security for such 
debt, and whether such creditor has notice or not 
of the prior fraudulent sale. Dolan v. Van De- 
mark, 8. C. Kans’, May 7, 1886, Pac. Rep., Vol. 10, 
850. 


15. HUSBAND AND WIFE.— Wife’s Separate Estate 
—Liabiiity for Husband’s Debts.—Where a wife, 
who is also a legatee, obtains real estate as devisee 
under her mother’s will, and purchases the inter- 





ests of her co-devisees with money borrowed from 
a building association upon mortgage of the whole 
property, such real estate becomes her separate 
estate. Her separate estate will be considered to 
constitute the main credit upon which the prop- 
erty was bought, and, as such, none of it is liable 
to be seized on execution for her husband’s debts. 
Simpson v. Kennedy, 8. C. Pa., April 5, 1886, Aul. 
Rep., Vol. 3, 791. 


16. —-— . Divorce—Res Adjudicata — Deci- 
sionin Separate Maintenence Suit.— A decision 
against the wife upon her bill for separate main- 
tenance under the act of 1877 (1 Starr & C. St. c. 
68, par. 22), is not res adjudicata upon a subse- 
quent bill for divorce by the husband on the ground 
of desertion. The fact that the wife was living 
apart from her husband at the time her bill was 
filed is immaterial. 1n order to bring the case 
within the application of the rule of res adjudicata, 
it is not sufficient that the question arising in the 
subsequent litigation is identical with the one pre- 
viously decided in some respects only. It must be 
so in allrespects. The proposition that the wife 
lived separate and apart from her husband, with- 
out her fault, which was decided against her on 
her bill, is not identical with the proposition that 
she willfully deserted and absented herself from 
him, without any reasonable cause, which is the 
proposition presented by his bill. It is, therefore, 
error to exclude all evidence on her part tending 
to disprove the charge of the bill. Umlauf v. Um- 
lauf, 8. C. Ill., March 27, 1886, N. E. Rep., Vol. 6, 
p. 455. 











5 . Loans Between— No Remedy at 
Law or in Equity—Note of Husband to Wife Void 
—Loan by Wife of Separate Property—Contracts 
— Validity— Unauthorized Contracts—Remedy.— 
Where money is lent by a wife to her husband, or 
conversely, there is no remedy, either at law or in 
equity, against him, or against his estate. Where 
a note of hand was made by a husband to a wife in 
consideration of a loan of money by her, from her 
own separate property, to him, on his promise to 
repay the same, the note is void, and cannot be en- 
forced against the estate of the husband. Where 
contracts are themselves not authorized, validity 
cannot be imparted to them by affording a remedy 
for the’ breach of them through the medium of a 
court of equity. Woodward v. Spurr, 8. Jud. Ct. * 
Mass., February. 27, 1886, N. E. Rep., Vol. 6, 521. 


18. INNKEEPER —Apartment Hotels—Ovwner not an 
Innholder.—The owner of an apartment hotel is 
not an innholder, and is not liable to a tenant oc- 
cupying a suite of rooms in the hotel, for the loss 
of personal property stored in a general trunk- 
room in the hotel by the tenant, where the owner 
of the hotel is not guilty of gross negligence, and 
where there was no agreement between the parties 
as to any compensation forthe storage—none de- 
manded and none paid. Davis v. Gay,S. Jud. 
Ct. Mass., May 7, 1886, N. E. Rep., Vol. 6, 549. 


19. INSURANCE.—Re-Insurance.—A. was insured in 
the Standard Fire Office of London, and that com- 
pany, desiring to withdraw from business in the 
United States, sold and turned over to the Phenix 
Insurance Company its entire business, and the 
good-will of that business in the United States, 
together with a large amount of bonds and other 
property; in consideration of which the Phenix 
Company “‘re-insured all the risks,’ of the Stand- 
ard Company upon property situated in the United 
States, and agreed that all losses arising under the 
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policies of the Standard Company on such prop- 
erty, after the date of the contract, should be 
“borne, paid, and satisfied” by seid Phenix Com- 
pany. Held, that A. might maintain an action 
against the Phenix Company to recover a loss on 
the property covered by his policy in the Standard 
Company. Johannes v. Phenix, etc. Co., 8. C. 
Wis., April 6, 1886, Ins. Rep., Vo 15, 449; 8. Co, 
N. W. Rep. 


20. LANDLORD AND TENANT.—Estoppel to Deny 
Landlord’s Title—Purchase of Outstanding Title 
and Conveyance to Third Party.—The doctrine 
that a tenant is estopped to deny his landlord’s ti- 
tle applies to acts of the tenant in respect to any 
obligation or duty owed by him under the lease. 
The tenant must pay rent under his lease, and 
must surrender up to the landlord the possession 
received from him. As against this and other 
obligations imposed by the lease, the tenant can 
do nothing which would abridge the full perform- 
ance of the duty so imposed, or excuse him there- 
from. But this does the prevent the tenant from 
purchasing an outstanding title, and, after the ex- 
piration of the tenancy, and the yielding up of the 
possession to the landlord, then asserting such ti- 
tle against the former laandlord. The estoppel is 
continuous during the continuance of the tenancy, 
but terminates with the termination of the tenan- 
ey. The tenant, or his grantee of an outstanding 
title acquired during the term, may, after the term, 
assert such title against the — by suit in 
ejectment. Gablev. Wetherholt, 8. C. Ill., March 
27, 1886, N. E. Rep., Vol. 6, 453. 


21. MoRTGAGE.—Record—Absolute Deed.—A deed, 
absolute in form, intended, however, to secure the 
payment of money due from the maker to the 
grantee, and upon the payment of which by a cer- 
tain time the grantee agreed to re-convey the 
sproperty to the grantor, though in equity a mort- 
gage, is not a legal one; and, to make it available 
as against creditors of the grantor, it need not be 
recorded under § 4133 of the Revised Statutes, pro- 
viding for the registration of mortgages. It is 
sufficient for such purpose, if it be recorded with- 
in the time prescribed by § 4134 of the Revised 
Statutes, making provision forthe registration of 
all other deeds and instruments of writing for the 
conveyance or incumbrance of lands in this State 
other than as provided in the previous section. 
Ahemper v. Campbell, 8. C. Ohio, April 20, 1886, 
N.E. Rep., Vol. 6, 566. 


22. 





. Conveyance of Equity of Redemption an 
‘Affirmance of Validity of Mortgage.—Where a 
mortgage debt is liable to be avoided for any rea- 
son, é. g., usury, as in this case, but the mortgagor 
chooses so to do, he may affirm the validity of such 
mortgage debt. A conveyance by the mortgagor 
of his equity of redemption merely, will be treated 
as an affirmance of the validity of the mortgage, 
and an estoppel upon him, and those claiming un- 
der him, from getting up the defense of usury. It 
would be inequitable, after the purchaser has ob- 
tained the benefit of the incumbrance, by deduct- 
ing the amount thereof from the consideration 
paid for the land, to permit him to keep it to him- 
self, and not apply it to the purpose for which it 
was set apart and reserved in his hands. The 
cases where redemptions are allowed from incum- 
brances to secure debts tainted with usury, and 
which hold that the party seeking to redeem will 
be required in equity to pay the amount of unpaid 
principal, with six per cent. interest, have no ap- 





plication. In a case like this, the amount of the 
debt, as evidenced by the instruments of indebt- 
edness, having been made the basis of a reduction 
in the amount of the purchase money, must be 
paidin full. Essley v. Sloan, 8. C. Ill., March 27, 
1886, N. E. Rep.,- Vol. 6, 449. 


23. NEGOTIABLE PAPER.—Bill of Exchange—Draft 
—Protest—Notary — Agent—Notice — Address— 
Appeal—Questions not Raised Below — Bul of 
Exchange—Notice — Mail — Laches — Action by 
Bank—Harmless Error—Evidence.—In an action 
on a draft, if there was any evidence tending to 
show that the notary, in protesting it, acted as the 
agent of the bank holding the draft, the judgment 
will be sustained; and the facts that the bank em- 
ployed the notary to protest the draft, and on the 
same day. he forwarded a notice of dishonor, war- 
rant the inference which the judgment implies the 
court below made. The draft was signed, ‘‘Burton 
& Sowles,” who were co-partners. The envelope 
containing the notice was addressed “O. A. Bur- 
ton, Edward A. Sowles,” one name written above 
the other. It did not appear that there was any 
delay, or that any one was misled. Held, that, 
while the letter should have been “‘accyrately di- 

- rected and addressed,” error could not be predi- 
cated on the judgment on account of the altera- 
tion. Objection cannot be made that the defend- 
ants were sued individually, and not as partners, 
when the question was not raised below. Where 
the first indorser and the drawer reside in the same 
town, and the draft is protested in another town, 
the first indorser, receiving notice of dishonor to 
the drawer in due course through a subsequent 
indorser, may forward it by mail to the drawer. 
And there were no laches where the notice was 
deposited in the post-office the same day it was 
received; and proof of deposit in the mail is suf- 
ficient to charge the drawer, without proof of its 
reception in due time. The plaintiff can maintain 
the suit in its own name, although the draft was 
indorsed to its cashier. Error cannot be alleged 
where the evidence was admissible for some pur- 
pose, and it does not appear that it was used for 
an illegal purpose. U.S. Nat. Bank v. Burton, 
8. C. Vt., May 12, 1886, Atl. Rep., Vol. 3, 756. 


24. NEGOTIABLE PaPpER—Promissory Note—Action 
—Answer of Failure of Consideration—Demurrer 
—Vendor and Vendee—Misrepresentation as to 
Quantity of Land.—An answer of failure of con- 
sideration must set out the facts showing the fail- 
ure; and error in sustaining a demurrer to such 
an answer is not rendered harmless merely be- 
cause a general plea of want of consideration is 
left standing. Where land is sold at a fixed price 
per acre, and the vendor fraudulently misrepre- 
sents the number of acres, the vendee is entitled 
to an abatement in the purchase price, although 
the deed contains, after specifying the number of 
acres, the phrase “‘more or less.”? Tyler v, Ander- 
son, 8. C. Ind. April 15, 1886, N. E. Rep. Vol. 6, 
600. 


25. OFFICE AND OFFICER—Salary—De Jure may 
Recover of De Facto Officer Salary Drawn While 
in Office under Erroneous Decree of Court.—Inan 
election for commissioner of charities, Kessel re- 
ceived the certificate of election, qualified, and 
took possession of the office. A decision was ren- 
dered at circuit, in quo warranto proceeedings, in 
favor of Yeiser. Kessel withdrew. Yeiser qualified 
and drew the salary for a year and a half. Kessel 
appealed to this court, and the judgment was re- 
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versed; and he now brings this action for the sal- 
ary drawn by Yeiser. Held, that he was entitled 
to recover; that the fact that Yeiser was in for a 
short time, under a judgment of the Supreme 
Court, is of importance, as the judgment was 
erroneous. Kessel v. Yeiser, N. Y. Ct. of Appeals, 
N. Y. April 13, 1886. N. E. Rep. Vol. 6, 574. 


26. PRINCIPAL AND SURETY—Contribution— Volun- 
tary Paymeut— Who are Co- Sureties—Promissory 
Notes—Indorsement—Parol Evidence—Presump- 
tion — Pleading — Character of Pleading — 
A surety who voluntarily pays a promissory 
note may compelcontribution from persons who 
subsequently sign the note as sureties, although he 
might have successfully resisted payment of the 
note upon the ground that it had been altered 
without his consent by the addition of another 
name as maker. If sureties undertake for the same 
principal and for the same debt, they are co-sure- 
ties, although they may have entered into the con- 
tract at different times, or have signed different 
instruments. A regular indorsement of a promis- 
ory note cannot, as against the payee or subsequent 
holders, be contradicted or varied by parol evi- 
dence; but an irregular indorsement may, as be- 
tween indorsers and sureties, be explained or var- 
ied by oraltestimony. Where the relation of parties 
liable on a promisory note is shown to be that of 
sureties, the presumption is that they are co-sure- 
ties, and that all are equally bound to contribute 
to the payment of the debt in case of the default 
of the principal. The facts pleaded, and not the 
prayer for relief, determine the character of a 
pleading. Houck v. Graham, 8. C. Ind. April 16, 
1886. N. E. Rep. Vol. 6, 594. 


27. RaILROAD NEGLIGENCE.— Cont ribut ory— When 
R. R. must Avoid it—Failure to Comply with City 
Ordinance — Validity of Constitutional Law — 
Subject of Act Embraced in its Title.—Where the 
the evidence tends to show negligence on the part 
of the deceased, who was run over and killed by 
defendant’s train, in going upon the railroad track 
without looking and listening for the approaching 
train, which he could have seen had he done so, 
the railroad company is liable, notwithstanding 
such negligence, if the death could have been avoid- 
ed had the defendant company complied with a 
city ordinance requiring it to constantly sound its 
engine bell on passing through the city limits, and 
also to have a man stationed on the top of the car 
at the end farthest from the engine, to give danger 
signals. A municipal corporation has authority to 
pass such an ordinance regulating the running of 
trains within the city limits. (The validity of this 
ordinance was affirmed in Mertz v. The Mo. Pac. 
R. R., 8. C. Mo. May 17, 1886.) An instruction to 
the effect that there could be no recovery if it was 
found that deceased went upon the track without 
looking or listening for the approaching train, un- 
less it was further found that defendant either 
knew or might have known, by the exercise of or- 
dinary care, of the dangerous position of deceased 
on the track is correct. 75 Mo. 179; 81 Mo. 368; 434, 
466. An act containing a section relating to matter 
germane tothe general subject expressed in the title 
is not obnoxious to a constitutional inhibition 
which says that no section of an act shall treat of a 
subject not embraced in the title. Ewing v. Hob- 
litzelle, 8S. C. Mo. Oct. Term. 1885, (§ 18 art. 3, Mo. 
Const.) ; 71 Mo. 266. Where the title is: “An or- 
dinancc entitled an ordinance to regulate the speed 





within the city limits of cars and locomotives pro- 
pelled by steam,” a section thereof providing as 
above, is fully embraced in the subject matter. Af- 
firmed. Bergman v. St. Louis Iron Mountain & 
Southern R. R. Co. 8. C. Mo. May 17, 1886. 


28. SAaLE—Order in Language Unfamiliar to Signer 
—Parol Evidence.—In an action upon an alleged 
contract for the purchase of a reaper, as evidenced 
by an order, in English, signed by defendant, parol 
evidence is admissible to show that defendant was 
not familiar with that language, and that in the 
transaction he relied altogether upon the words 
and good faith of the agent selling the reaper, who 
procuredthe signing. Gross v. Drager, S. C. Wis. 
May 15, 1886. N. W. Rep. Vol. 28, 141. 


29. SLANDER.— Words Actionable Per Se—Words 
Spoken in Foreign Language—Proof—Transla- 
tion—Meaning of Foreign Words — Question of 
Fact—Loss of Business—Malice in Fact may be 
Shown.—Any charge of dishonesty against an in- 
dividual in connection with his business, whereby 
his character in such business may be injuriously 
affected, is actionable. Rummelt v. Otis, 60 Mo. 
266. The charge: “You are a defrauder; all that 
you have, you accumulated by defrauding,” thus 
made is actionable. The charge: “You are an in- 
cendiary and a murderer,” is actionable. Towns- 
hend, Lib. & Slander, § 168; Odgers, Lib. & Slan- 
der (Big.), pp. 55, 121; Anthony v. Steppens, 1 
Mo. 254. Where such slanderous words are spoken 
in a foreign language, to and in the hearing of the 
plaintiff, and in the hearing of other persons, all 
of whom understood their meaning, they are ac- 
tionable. The slander proved must substantially 
correspond with that charged; that the words are 
of equivalent meaning is not enough; they must be 
substantially the same words. 7 Mo. 234; 26 Mo. 
153; 24 Mo. 329; 46 Mo. 217, 466. The rule just 
stated must of necessity apply to the words in the 
vernacular in which they are uttered. Where the 
words are set out in the petition in the foreign lan- 
guage in which they are spoken, together with an 
English translation, and the proof shows that the 
words are correctly translated in the petition, it is 
no ground for demurrer to the evidence that they 
may be or are, by the witnesses, also translated by 
the use of equivalent words and expressions. The 
meaning of foreign words is a question of fact, to 
be proved, like any other fact, by those conversant 
with both languages. A demurrer to evidence 
should only be allowed when the evidence wholly 
fails to make proof of some essential averment. 
63 Mo. 140; 70 Mo. 609; 75 Mo. 601. In an action 
for slander, the plaintiff should not only be allowed 
to show loss of business, but should also be al- 
lowed to trace that loss, if he can, to the alleged 
slander. In such case it is not necessary to name 
particular customers who have ceased to do busi- 
ness with plaintiff. Odgers, pp. 317 and 318; 
Townshend, § 345. The plaintiff may also show are- 
petition (though the repetition occurs after guit is 
begun) by the defendant of the slanderous words, 
to prove malice infact. Williams v. Harrison, 3 
Mo. 412. Noeninger v. Vogt, 3.C. Mo., May 17, 
1886. 


30. TrREsPass— Trespass Quare Clausum— Title not 
Involved—Possession Sufficient to Sustain— Ways 
—Highway Commissioners—Location of Road— 
Disputed Boundary — Damages.—A_ plaintiff in 
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possession of the close can maintain the remedy of 
trespass quare clausum fregit against a wrong-doer, 
entering the close against his will. The defendants 
in this case justified the alleged acts of trespass as 
having been done by them as highway commission- 
ers in the opening of a public road which had been 
previously laid out. Among the acts charged, were 
injuries to a certain hedge. The court held that 
the preponderance of evidence shows that the 
hedge, or a considerable portion at least, (and in 
the parts where the acts complained of were com- 
mitted,) was not within the boundaries of such 
public road, and that the justification was not sus- 
tained. A verdict for $204 in an action of trespass 
quare clausum, where the evidence showed the de- 
struction of 102 rods of hedge, is, upon a conflict 
of evidence, held to be not excessive. Shoup v. 
Shields, 8. C. Ill. March 27, 1886. N.E. Rep. Vol. 
6, 502. 


81. VENDOR AND VENDEE—Conveyance Subject to 
Incumbrance— Usury—Express Agreement to Pay 
Mortgage Unnecessary—Where a conveyance of 
land is made by a mortgagor subject to the incum- 
brance of the mortgage, and the debt secured by 
such mortgage is tainted with usury, but the in- 
cenmbrances are excepted out of the warranty, and 
the conveyance is made in view of the incum- 
brance, and full knowledge of its amount, and of 
the priority of the lien created thereby, and no au- 
thority is given or permission obtained by the ven- 
dee to rely on the infirmity of the mortgage by rea- 
son of such usury, the amount of such debt, in- 
cluding the amount of usurious interest, will be 
treated as a part of the consideration paid for the 
property, and the defense of usury will be una- 
vailable to such vendee in a subsequent foreclos- 
ure of the mortgage. It is not material to the 
question whether the purchaser of property sub- 
* ject to a usurious debt and mortgage takes subject 
to such mortgage, that it should be so expressly 
agreed. Wherc, from the terms of the conveyan- 
ces, and of the transaction asa whole, it is evident 
that the full amount of such debt, including the 
usurious interest, is allowed for in fixing the 
amount of purchase money, the purchaser will be 
estopped from setting up the defense of usury. 
Essley v. Sloan, 8. C. Ill. March 27, 1886, N. E. 
Rep. Vol. 6, 449. 


82. WILLS. — Ante-Nuptial Agreement — Power of 
Appointment—Rights of Donee of Power —Pro- 
bate of Will—Power of Appointment may be Given 
to Married Woman to be Executed when Sole or 
Married — Execution of Power to Appoint —Re- 
quisites of Instrument — Revocation of Will by 
Marriage — Reasons for, not Applicable to Ap- 
pointment by Will—Nature of Instrument.—A. and 
B. entered into an ante-nuptial agreement, by the 
terms of which, in consideration of the promises 
of A. to marry B., and of B. to marry A., B. was 
to “own, possess, hold, and control absolutely, all 
the property which might belong to her at the time 
of such contemplated marriage, or which she 
might afterwards acquire, the same as if she were 
an unmarried person, with the full right to dispose 
of the same; the property of said B. to descend 
according to the terms and provisions” of a will 
(then in existence); and it was further agreed that 
the contemplated marriage should not work a re- 
vocation of the will, nor affect the right of B. to 
alter or change the same during such marriage. 





B., in said will, bequeathed nothing to A., whom 
she married after the execution of the agreement 
and said will, and A. had no knowledge of the con- 
tents of the will until the death of B. Held, that 
the will, so far as it was an execution of the power 
of appointment contained in the agreement, 
should be allowed; but if such instrument 
contained a disposition of other property, in 
reference to which it was inoperative, the pro- 
bate thereof was to be special, limiting its opera- 
tion to the property embraced in the power. 
A power to appoint by will can be given to be exe- 
cuted when sole or marricd, and can be executed 
by a married woman, according to its terms, by 
deed, will, or otherwise. The execution of a 
power by will must be by an instrument allowed 
in the probate court as executed in the case of a 
will, and is to be construed by rules applicable to 
the construction of wills, and such an appointment 
is revocable. An execution of a power by deed 
must be by an instrument under seal, and may be 
irrevocable. The reason given for holding that 
marriage is deemed to be a revocation of a wom- 
an’s will does not apply to an appointment by will. 
A woman has the same authority to execute the 
power of revodation and appointment when mar- 
ried as when sole. The nature,and not the form 
of the instrument, determines whether, at common 
law, or under statutes, itis a will of which mar- 
riage is arevocation. Osgood v. Bliss, 8. Jud. Ct. 
Mass., April 1, 1886, N. E. Rep. Vol. 6, 528. 


33. —_—. Devise — Construction of — Mortgage — 
Foreclosure—Forfeiture—A devise and bequest of 
an express estate for life, without liability to ac- 
count, and with general power of disposition, fol- 
lowed by a devise over of what may remain unused 
and undisposed of, confers an absolute estate on 
the first taker. In the construction of an instru- 
ment, partly’ written and partly printed, greater 
weight is attached to the written than the printed 
portions; but the instrument must be examined 
in its entirety, apparent discrepancies reconciled, 
if possible, and operation allowed to each clause. A 
mortgage given for money loaned, conditioned that 
mortgagor shall pay the amount ‘‘on demand,” 
and on the further condition that the interest shall 
be paid semi-annually, and, on failure to pay the 
same, that the mortgage may be foreclosed for both 
principal and interest; and by which it is further 
provided that the money loaned shall belong to the 
mortgagee, and if not, should go to her children 
on the death of the mortgagee, does not contem- 
plate a foreclosure as to the principal, so long as 
the interest is paid as stipulated; and when dili- 
gent effort to pay promptly is shown, whether in- 
tentionally prevented by the mortgagee, or by 
inavoidable causes, a forfeiture cannot be claimed. 
Bolman v. Lohman, 8. C. Ala. Dee. Term, 1885, 








QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
gke form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.— Ed.) 


QUERIES. 
48. A. sues B. for work and labor,alleging an indebt- 
edness of $45.75 after all payments and set-offs B. makes 








552 THE CENTRAL LAW JOURNAL. 








general denial thereto, then produces account book, ° 
offers to prove full payment. Query, is such evidence 
admissable under the Kansas Code which requires 
set-off to be specially pleaded. I. M 





QUERIES ANSWERED. 

Query No. 23 (22 Cent. L. J. 240]. A COMPLICA- 
TION ABOUT A MORTGAGE.—A. makes a mortgage to 
B. to secure the payment of three notes, falling due in 
one, two and three years. B. sells the first note to be- 
come due to C., endorsing it. C.forecloses her mort- 
gage and sells the property on her decree—purchasing 
at the full amount of her judgment, and receipts the 
judgment as satisfied by the purchase of said property. 
It afterwards turns out that A. had given a mortgage 
to D. which was older than the mortgage to B. D. 
forecloses his mortgage, and takes the property away 
from C. Can C. have the satisfaction of her judgment 
set aside,and go back upon B., the endorser of the note 
for her money? 

Logansport, Ind. f.8. 


Answer. The cancellation or discharge of the mort- 
gage or debt as against the mortgagor or indorser will 
not be effectual if brought about by fraud, accident or 
mistake. Equity would set aside such cancellation or 
discharge. Kinsley v. Davis, 74 Me. 498; Bruce v. Nel- 
son, 35 Iowa, 157; Grimes v. Kimball, 3 Allen, 518; 
Smith v. Smith, 15 N. H. 55; Simpson v. Pease, 53 
Towa, 572. M. O. 








CORRESPONDENCE. 


MORE ADVICE GRATIS. 
To the Editor of the Central Law Journal: 


Apropos of your suggestions to authors and pub- 
lishers of law books, let me call your attention to a 
most annoying feature of the index to a great many 
excellent works, viz: a failure on the part of the au- 
thor to indicate, on each page of the index, whether 
the figures have reference to the marginal page, the 
regular page, or to the section. To be compelled to 
try, first one, and then another, (and one generally 
tries a wrong one first,) is troublesome. And the omis- 
sion is only partially cured by an explanatory note on 
the first page of the index. Why not have the neces- 
sary information on every page? H. 








RECENT PUBLICATIONS. | 


THE LAW RELATING TO THE SUBJECT OF JURISDIC- 
TION OF COURTS, the means of acquiring jurisdic- 
tion and the presumptions arising from the record, 
also, the general nature and scope of the writs of 
injunction, mandamus, certiorari, prohibition, ne 
exeat, quo warranto and habeas corpus; and of the 
proceedings of contempt, taxation, and eminent do- 
main. By Horace Hawes, Counsellor at Law. San 
Francisco: Sumner Whitney & Co., 1886. 


This is a very small volume (pony series, hymn-book 
size), on avery broad and important subject. Upon 
looking into the work we were first struck with the 
appropriate and convenient divisions of the subject 
which the author has adopted, and a further examina- 
tion has impressed us with the lucidity of his style and 
the terseness with which he has treated the diversified 
subdivisions of his subject. What they are, appears 





sufficiently from the title page of the book which we 
have copied at the beginning of this notice. 

Whether Mr. Hawes and his publishers would have 
done better financially to have given this book a fuller 
development, and presented it to the public with some 
expansion in the ordinary octavo form, we cannot, of 
course, presume to decide, but we are free to say that 
considered in other points of view, as to its literary 
and professional merits, it is worthy of a less modest 
dress, and if there is any special digrity in dimension, 
it might well have appeared in royal octavo. 

There is one special point in the way of arrangement 
which we cannot too highly commend, that is the divi- 
sion of the work into sections and placing the notes to 
each section at its close. The ordinary fashion of plac- 
ing the notes at the foot of the page is sometimes 
highly iuconvenient, in that a single note will occa- 
sionally run through the note space of two or three 
pages, and thereby disconcert the hurried reader. 
This is especially the case with the older text-books 
which have run through several editions, and have been 
in a measure overshadowed by a second growth of an- 
notation. The plan of Mr. Hawes strikes us as very 
convenient in every pointof view. Each section has 
of course its own segment of the subject, and it is well 
for the reader to have the text and the supporting ci- 
tations in immediate juxtaposition. 

While the arrangement of the work is exceptionally 
good, in fact leaves little to be desired, it would be un- 
just for us to leave our readers under the impression 
that we can say little else in favor of the book. On the 
contrary, the very important subjects which it covers 
are treated exhaustively and with manifestly conscien- 
tious labor. The learning and industry of the author 
is very apparent throughout the work, and we cordi- 
ally recommend it to the profession. 








JETSAM AND FLOTSAM. 

WORTH THE MONEY—It is said that the wine-cup 
has occasionally circulated among the legislators, and 
some have even achieved celebrity by this convivial 
disposition. Ofzone who has achieved a reputation 
since as alawyer, the following story circulated among 
his legislative friends. He attended a ball one even- 
ing, and in the course of the festivities he became too 
joyous. Seeing this, one of his friends approached 
him and advised him to seek his room-and bed. The 
young lawyer said nothing, but with great solemnity 
took a dollar from his pocket and thrust it into the 
hand of his friend. 

“But I don’t want money!” said the gentleman. “I 
merely suggested that you go to bed.” 

“Take it, take it,” was the reply in the blandest of 
tones; “I’ve charged two dollars for a good deal 
poorer advice than that.” . e 


“T remember well,” says Charles Phillips in ‘Cur- 
ran and His Cotemporaries,’ ‘‘at the Sligo Summer 
Assizes for 1812, being of counsel in the case of the 
King against Fenton, for the murder of Major Hiilas 
in a duel, when old Judge Fletcher thus capped his 
summing up to the jury: ‘Gentlemen, it’s my duty to 
lay down the law to you, and I will. The law says that 
the killing of a man in a duel is murder; therefore, in 
the discharge of my duty I tell you so. But I tell you 
at the same time a fairer duel than this I never heard 
of in the whole course of my life!’”’ It is scarcely nec- 
essary to add that there was an immediate acquittal.” 
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